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The Swatsntra Party has a vritten constitution end
w:mmdmnnyn-um in Clause 2 of the
censtitutim are to further and endeavour to put into effect
the principles adopted by the Part;'s Preparatory Con-ention
held 4n Bombay on 1lst and 2nd Asagust 1959 and such policics
.ﬂmsummmnutmtatm adopt in
furtheorance of those priaciples, The Constitution contains a
provision enabling the party to amend the Constitution in the
manner provided in cleuse 19 of the Cons'itutinm, The power
to smend the cons'itution is vested in the Hatlonal Convention

24 _the recem endation of the Genersl Councll by a maloriiy

gl iclecates present snd votins At euch conventions oF on a
proposal.of £00 mesmbers of the Party by a threoefourths majority
of the ‘elegates present and voting subject to the provision
thas 30 days® clear notice 1s given to the Hational Executive,
Thore iz however mo provision in the Constitution for winding

up or dissolutlion of the Party,.

The question on vhich -ur opinion is sought is wheother
the Natienal Conveantion of the Party has pover to dissolve or
vind up the Party,

I the Constitution hed provided for dissolution of the
Party then the Party could in conformity with the provisionm for
such dissolution pass a resolusi-n for disseolution of the Party,

The Court in England has held in the case of
de3 Lead Co, WoTkmens Fund Soclety ( 1904) 2 Chey 196 that the
Coust has Jurisdiction to dissolve and wind wp an unincorporated

acabers Clud or walneorporated assoeiation of persons, That wvas a
case of a Soelety formed for the benefii of the workmen snd
others in the employment of & Company. The members of the Society
pald fmmhmauemm fo age end mn gearly
contribution to the fund of the Soclety, which was held by the




pocame nsolvant, A large majority of the bemefielsries

of the ponsioners and non-ponsicners voted for the dissolution
"mwdn.m..wrnmamm

of the Jocletys The Court came to the cenclusion that in the
spoedal circums ances of the c ase the Court had power to
m-,“mmg,ﬁummwmﬂ‘.

be oininistersd on equicable prineiples and thet having Tegard

to the facts and circumutances of the case it ean only be done By
winding up the Soolety nud on that ground the Court made an order
for the winding wp of the Soclety and its affairs and for the
aistribution of its fund amoncst persons benmeficially interested
theredn, It 1s therefore clear that Af the case of an unrezistored
Society were to be brought within the equitable prineinle set

in the above quoted decision, the Court would assumse jurisdiction
and pass an order for dissolution of the Soclety of the mmregistered
body and for ti® distritmtion of its fund, "

A3 a general mile however the Court will not inferfere

. whore the rules of the Soclety provide for dissolution nor in
the absence of such provision wnless it clearly aprears that
the mpjority of the members desire to dissolve or there are
sp-clal circumstances, which maite it impossible or impractieable

to continue the existence of the unregistered association.
Seo HalBbury Helisham Edition Velume S Page 497,

In %™he case of the Swatantrs Party, there is no provision
in 1ts Constitution for dissolution mor arve there gny speaial
ecircumstences which eould bo urged for dissalution of the Party,
The Constitution of the Swatentra Party however contains a
provision for emenddient of the Comstituti-m inm the nanner laid
down in the sald "ule 19, At the hirhest, National Convention
can claim to pass a resolution for dissolution 1f 1t 1s rocommended
by the Generel Comnell or on a proposel of 200 membors of the
Patty by a 3/4th majority of the delegates prosent and voting

provided 30 days clear notice thereof is given to the National

Emcutive, We are however of the opinion Fule 19 which gives

POWET to amend the Constitution canmot o sonstrued to confer a
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powor to abrogate the Constitution, Moreover the facts of the
case show that even the eondition precedent to the exercise of
power to amend the Constitution are non-existent, There is
neither recomnendation by the General Council nor is there
a proposal Iﬁﬂllﬂr!d.:v'iﬂﬂ menbers,

We are slsp/the opinion that the Party can be
dissolved only by sn order of the Comrt Af the Plaintiff satise
floo the Court that 1t 13 4n the interest of the members that .
the Party should be dissolved,

Bombay dated this 31st day of July 1974,

Ma. vl Bmechodias and Co,,

Partner,
Attorneys-at=law,






QPINION

The Swstantra Party has a vritten coastitution end
mmamm;umuﬂﬂsnrﬂn
cons itutim ere to further snd endesvour to put inmto offect
the prineiples adopted by the Perty's Preparatory Con enftion
neld in Bombey on 1st and 2nd August 1968 and such polici~s
anl programmes as the Perty say from time ts time adopt in
furthorance of those principles, The Coastitution contains a
mmmmu-ﬂ the Constitution in the
ssaner provided in clause 19 of the Cons'itutinm, The power
to saond the constitution is vested in the Kational Conventlon
2a ke rocen cpdation of the Sencral teunoll by g ualaiiiy
of Jclasates present and votins at such conventlon, or o »
proposal of 200 members of the Party by a threcefourths majority |
of the elegates present and voting subjeet to the provision
i that 30 days® clear notice 18 given to the Nationa! Excoutive,
Thore 1s however G0 provision in the Constitution for winding |
up or disselution of the Farty. | |
The question on which -ur epinion is sought 1s whother |
S the Rationsl Convention of the Party hes power to dissolve or
vind up the Partye
I” the Constitutisn had provided for dissolution of the
Party then the Party could in coaformity with the provisiasn for
such dissolu’ion psss a resglution for dissolution of the Party.
The Court in Fogland has held in the ease of
#es Lecd Cos Workmens Mund Soclety ( 1904) 2 Chey 196 that the

Court has jurisdiction to dissolve .end wind up sn unineorporanted
ambers Club or wmineorpornted sssoeiation of personse That was a
cast of a Soelrty formed for the benefit of the workmen snd

m-ummmmterncm.me menhers d‘tmmﬂrl'
pdﬂﬂulmtn“tcmingtonpﬂnwuh |
comtritution to the fund of the Soclety, which was held by the

Copany as a trugtee

e C
Al e - Spany ceased to carry on business

VeIt aduitted fn the Sooletys The S00lsty sles |
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m,wmemm
dﬂwdmwuﬁwﬂ
wmwu-.mu——dmmlm' -
of the oeisty, The Court came to the cemelusion that in She
ﬂmmdmaﬂiﬂlcﬂﬂ“ﬂ'.
tnterpose so a8 to bring sbout a position whereby justice cmn
be aininistered on equitable prineiples and that having Fecerd
to the facts end circumstances of the case it can oaly be done by
winding up the Sceiety end on that ground the Court made an order
for the winding wp of the Soclety and its affairs and for the
aistribution of its fund smoncst persons beneficlelly interested
theredn, It is therefore clear that if the case of an mregistered
Sooioty were to be brought within the equitable principle set
in the above quoted decision, the Court would assume jurisdiection
and pass an order for dissolution of the Soclety of the unregistered
body md for ti® distribution of 1ts fund.

As a general rule however the Court will mot in€erfece
whore the rules of the Society provide for dissolution nor in
the absence of such provision unless it clearly sprenrs that
the majority of the nembers desire to dissolve or thero are
sp clal eireunstances, vhich maike it imposslble or improctieable
t o continue the existence of the umregistered association,

Seo HalBbury Halishem Edition Volume 5 Page 497,

In the case of the Sustantra Party, there is no provisim
in its Constitution for dissolution mor are there any snocial
eiroumstances which eould be urged for disselutiom of the rartye
The Constitution of the Swatantra Party however contailns g
provision for amenddent of the Constituti-m 4m the nsancr laid
down in the sald "ale 19, At the hhest, Nationgl Convention
oan claim to pass a resolution for dissolution if 1t 18 rccommended
by the Generel Couneil or on 2 proposs! of 200 members of the
Pavty by a 3/4th majority of the delegates prosent and voting

provided 30 deys clear notice thereof 1s given to the National

Emoutive, We are however of the opinion Rule 19 which gives
pover to amend the Constituti-n camnot b construed to confer a
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power to abrogate the Coastitution, Morsover the facts of the
esse shov that even the conditlion precedent to the exercise of pe
pover to smend the Constituti-n are mon-existent, There 1s
notther rccomendation by the Gemeral Comell nor {s there

te are alsa/the opinion that the Party cem be
dtasolved caly by au order of the Court if the Plaintiff satise
£158 the Court that 1% 18 in the inderest of the membors that
the Party should be dissolved,

Boubay dated this 31st day of July 1974,

Attorneyseatelov,
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power to abrogate the Constitution, Moreover the facts of the
easo show that even the condition precedent to the exercise of p¢
power to swend the Constituti'm are moneexistent, There 18
noither rocommendation by the Gemersl Comell nor is there

e are alsglthe opinion that the Party csm be
dlssolved only by ab opder of the Court if the Plalntiff satige
£408 the Court that 1t 1s in the inderest of the members that
the Party should be aissolved,

Boubay dated this J1st day of July 1974,

Ml vi 5 choddas and Coey

A Partnor,
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