mdlwﬂumumpmtluﬂnhmt
nm‘.hkatmmﬁﬂmmﬂﬂmnmam 26, 1950, and
%0 consider what has been happening to it since. A legitimate exercise
for any student of history, this may prove an even more interesting one
umwnmmuuum-upnmwhumor
the Founding Pathers of the Republic and who played a part, albeit a
nodest in the framing of the fundamental law of the countxy.
It is natural that when such a review is made several surprises

avait one,

the skeleton of the body politic, It is politiocs which provides the flesh
and blood," The protection of the Constitution calls for the exercise

of eternal vigilance, Dr, B.,R. Ambediar, one of the architects of the
Cons titution, in one of his many speeches to the Constituent Assembly
placed the onus of the suocesaful working of the Constitution squarely
on the shoulders of the people and particularly on those of the political
leaders. "If things @ wrong with the new Constitution,™ he said,

"the reason would not be that we have a bad Constitution., What we will
have $0 say is that Man was vile,"

There is a school of thought in this country which holds the view
that, with the flux of time and the need for change, the provisions of
our Constitution have become somewhat anachronistie, I do mot happen
to share this view. Indeed, I enjoyed reading the reply given to this
coment by Mr. N.A. Palkhivala in his recent book “Qur Copstitution -
Defeged and Defiled’ when he wrote, "In fact it is good faith and the
sense of decency and honour which have unfortunately become anachronistic
in our public life today."

Be that as it may, htulhnnalookutthotwnpoetlofm
Comstitution as it was framed and the way in which it has worked out:
the Federal ammrg,andmmh of the Frepident and the Governors,

The subject of the Pederal Structure and States' Righ
ta is one
2 :.m my interes? dates back to my meabership of what was described
Union Powers Committee of the Conatituent Assenbly which was

&ppointed on a motion by Rajaji on
s L vl aji on 24th Januawy 1947 to examine the

subjeats that ahould be alloted to the Centre.
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first time, an
in this Committee that, perhaps for the very
hmt::h':lh‘luh develop into lmrﬁmmhlﬂ;mgtlﬁu
came up in an embtroynic way. I recall a significant passage at arms

place between ¥hen
Pandit Jawarhal Nehru, our Chairman, and myself,
e nhd‘;orllommofm' dmubthhlhtnmmm

mﬂ:mﬂiﬁﬂhﬂﬁoahu-'luh Nehru
Inlnldhonuﬂlrunm 1t should be in the Union List,
hﬁoﬁ.ﬂtnrwuuﬂnt-htudlmhhuﬂnutth
Flanning, since he believed in Soviet-siyle, comprehensive planning
Gendhian concept of a decentralised economy. Nehru, of course,
t was placed in the Concurrent List covering matters in
to th the Union and the States could legislate, / The report
Committee Observed: "We have included planning in the a list for
n that although authority may rest in respect of different subjects
units, it is obviously in their interest to have a co-ordination

machinery to assist them," |

All the same, the States' List included three importmnt entries, namely,
Industry, Trade and Commerce and the produotion, supply and distribution of
goods, On the othey hand, the Union List included only "industries declared
by Parliamsnt by lav ¥ be necessary for the e of deferve or for the
prosecution of war” and "industries the oon of which by the Union is declared
by Parliament by lav to be expedient in the public interest.®

SgRIEREPEE
::*i;gzéif
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The way in which this allocation of subjects has wrked out has unfort-
- unately upset the balance of our Federal struoture. Not only did Parliament
enact the Industries (Development and Regulation) Act in 1951 specifying

the list of industriss which should be controlled by the Centre but, in
oourse of time, more and more industries were added to the list and, for

all practical purposes, the subject of Industries was virtually shifted from
the State to the Union List, Te Annual Survey of Industries shows that, in
® far as undertacings with a fized capital of 1,2.5 million and over are
conocerned, the Centre has now asserted its control over as many as 93 percent
of such industries as cowputed by tic value of their output, It has been
sarcastioally pointed out that Parlisment has used its power to hold that /(2
publio interest demands that among the industries which it ehould contrl are
the production of articles of such vital and strategic importance as rasor
blades, gum, shoes, coszetios and toilet requisites!

This is only one of the ways im which 'socialis® policies’ and the
series of Five-Year Plans has contributed to the erosion of the autonomy of
the States and made them little more than glorified District: , loca'® Boards
or Municipalities. Similar distortions have taicen place in rogard to Law
and Order, Zdugation, Indus try, Agriculture and Labowr, all of which are
::'l-.ﬂh State subjects. Yet, in respect to each of these mubjects, there

& full fledged Ministry in the Union Government duplicating these func



/end
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Gu,tﬂhnmpumodh-mdnuw;um. All India Radio

and Television, which should really be public services at the disposal of

the Union Government,/ State Governments, not ¥ mention woluntary associa tions
mmpuuatmp.hmwmuw.mwumm
Government. hoﬂ:wqinﬁiohtnﬂﬁtlﬂtustnunuuuhm
mmuhpwhntnmufoa-nmhammarmthmdh
anﬂ!hh#ﬂoﬂoﬂhhmﬂnﬂmo{ﬁmmm
that the Broadcasting and Television Services should be placed in charge of
autonomous statutary corporations like the BEC and ITA in the United Kingdom.

1If there is one country that needs a Federal structure more than
others, it is India with its area, population and wide diversities of race,
religion and ways of life, Even the maintenance of a free and pluralistic
soclety cannot be assured in such conditions except on the basis of genuine
Federaliss and the guarantee of States' rights, The Constitution when it
was framed established what was desoribed as a tight Federation with lees
autonomy for the States than in most federal Constitutions of the world,
such as those of Switzerland, Australia and the U.5,4A, It is unfortunate
that the balance has been tilted further during the last twenty-five years
in the wrong direction, : .

In this context one has to take note of a growing sense of alienation
fron the Centre which is stronger in some states like Kashmir, Nagaland,
Temilnadu and Goa than in others, To this list, Sikikim . will now have to
be added, This alienation has legifmate historical and economic aspects,

In a country of this eize, reglonal aspirations as also linguistic and

Other tensions are all too real, They camnot be wished away, They need

to be handled with sympathy, understanding and imagination, Sheikh Abdullesh,
the Vasiree-izam of the State of Jammu and Kashmir, has quite rightly

urged that the claim for more sutonomy by the States should not be interpreted

as inconsistent with the integrity of the country and he has deplored ths

tendency in certain quarters to dub as "sessionist:and traitors” anybody 7/ (L%

who plny‘ for greater autonomy for the Statesof the Union. .

What then is to be done to reotify the imbalence? I for ome am

convinged that no Amendment . of the present Constity
tion is called f
it is not the Constitution which is defective. I am glad that in Ap::.]'. e

pops yoer the Union Governsent has snnownoed its agresaet with the Adninistrative

0 e E:-:“:' that no amendnent - is necessary for emsuring proper relations

g o t: entre and the States. What is meeded. is the acceptsnce of

mumh conventions to reflect the spirit s well as the letter of the

M"‘”" “‘*m-h 1‘1““ is ample scope within our Constitution for Federalism

4 teng W is continuing process of consultation with the States, the
Vernment sorupulouely avoids any suspicion of partisanship in :lnlinc
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hnpmahhmnnnMumu-htwwmh
shhlmhwmumd‘mm

@ far as the scononic imbalance is concerned, this can be put right
by assuring the States of ‘a. steady pre-deternined flow of resurces on
the basis of leaving no room for arbitary discretion on the part of the
Union Government. The principles of allosation of central assistance for
the Your Year Plan that had bdeen laid down ly the Netional Development
Comaittes constituts a useful starting point, The actual allooation of
vesources in the light of these criteria should be undertsken ty the Finanae
Commission with 2 jpermarent secrotariat ensuring continuity of its
funotions, |

E

In dealing with this subject, one comes up against the fear or prejudice
which Sheikh Abdulleh has referred that the assertion of the States by
ir sutonomy wuld mean a weakening of the Centre snd that what India
is what is popularly lmown as a 'strong centre,' This is a fallacy
is not peculiar to this cmountry., It led Mr, MoGeorge Bundy, now
Fresidmt of the Ford Foundation, % write hia stimulating book called

e Strength of Jovormment, "Not only is there no contradiction," writes

EE:E*

Hr, Bundy, "between strength in lashington and strength at the State house
and in olty hall « the three kinds of strength are in fact mutually indispensible.
Vo must reorgunise our thinking so as % understand this necessary partnere
ship of effective power,*

Mr, Bundy goes on to meke mother interesting point that the root of &
this

¢onfueion is tie myth tuat strong government means W g government, How
accurately this remark applies to the current thinking in New Delhi!

According o Mr, Bundy, it is importmnt that a government should not “"confuse
etrength vith size, or effectiveness with a pasasion to do everything iteelf,"

E

Perhaps the biggest single factor that has made for the eroeion of
States' rights and which comes in the way of theip restoration has been
the dominanpe of one political party at the Centre ad in most of the States
during the past quarter century, Not only is such pre-dominance bad for
demogracy, it is speocifically bad for the maintenange of the federal systea,

/ Thare was indeed a bresk in this for a short tms when
» &8 a result of
a‘t: General Elections in 1967, the ruling perty lopt its contwol over several
Mh- and remained in power at the Centre only Yty n waferethin ma Jordty.
ortume tely, thanks to the unprincipled and opportunistic behaviour of

the opposition political parties who Joined in
the 5VD governments which
disgraced themsslves all the way from the Punjab to West Bengal, the short
®pell of gemuine fedoral polity in India came % an Ild.“‘---f ’
A

0005/-
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mmlunuhMoumh ﬁntthnntnhlhmlntofmul
conventions for the restoration of the federal system and of the States'
rights that go with it will have to await a better distribution of political
muhnuﬁruﬂﬁocmmunwum time of several State
tldawmtulmrmnmtof mmmmhu
ufftummnﬂ.u.
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It was on 2ist July 1947 that Jawaharlal Nehru moved for the
consideration of certain draft prineiples concerning the powers of the
President and the Governors, He did o ins speech which revealed the
beginnings of the ambiguity and the confusion which were to prevail on
this subject and which still continue. "We want to emphasise," he said,
ihe ministerial character of the Government, that power really resides
in the Ministry and in the Legislature and not in the President as such,
At the same time we did not wan® to make the President just a mere figure-
head 1ike the French President, We did not give him any real power
but we have made his position ome of great authority and dignity. You
will notice that he is also the Commander-in-Chief of the Defence
Forces just as the American President is.”

Pandit Nehru's ambivalent attitude reflected in fact the consensus
that emerged in regard to the role of the Preslident, This was that he
should not be a mere titular Head of State like the British Crown on the
one hand nor an executive President like the President of the United
States on the other, The President we wished to create for ourselves
was to be someone mid-way between these two, While we decided for a
Parliamentary as opposed o a Presidential form of Government, the kind
of office of President we contemplated was rather like what President
De Gaulle created for himself when he took over as President at the
end of the Fourth Republiec.

The terms of the Constitution are clear amd unatbiguous. It
provides by Article 74(1) that "there shall be a Council of Ministers,
with the Prime Minister at the head, to aid and sdvise the President in
the exercise of his fumotions, " Article 75 goes on o provide that "the
Prime Minister would be appointed by the President and the Ministers
would hold offigce during the pleasure of the President, ™

Similarly Article 163(1) promdes in respect of the Governor of
a State that there should be a Council of Ministers, with a Chief
Minister at the head, to aid and advise the Governor in the exercise of
his functions, "except in so tar as he is by or under this Constitution
Tequired f exercise his functions or any of them at his discretion,"
Article 163(2) lays it down that the decision of the Govermor in his
discretion in regard to whether or not he can act in his discretion in any
particular matter should be final and cannot be called into question
Article 164 goes on to say that the Chief Minister would be a.ppointn; by

the Governor and that the Minis
s Droia® ters wuld hold office "at the pleasure

One would have thought that the terms of the Constitution were clear
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enough. rding mmhowmmuomq,mm'hm*
means 'h‘::;p" mhﬂu words "to advise® mean "to offer counsel to."

The essence of advicy is that it leaves the person advised free to accept "
or reject it, In a Parliamentary form of government, it is well understoo
that the Head of the State would normally be guided by the advice of the
Cabinet or the Counoil of Ministers, ut that does not take away his legal
or constitutional right to override the Cabinet whenever he feels called
upon to do so0 and to face the consequences. Indesed, Dr. Rajendra Prasad,
the President of the Constituent Assembly, gave expression to this view

as early as May 23, 1949, when he said that Article 74(1) (which was then

draf$ Article 61(1)) "does not lay down that the President is bound to
accept advice,"
PRESIDENT VS, PREMIER

It was not long after the Constitution was enacted that the issue
came to & head, On September 18, 1951, President Rajendra Prasad sent
Prime Minister Nehru a note in which he expressed a desire to act on his
own Jjudgement when giving assent to Bills, when sending messages tz Parlia-
ment and when returning Bills to Parliament for reconsideration. move
was obviously inspired by the concerm-caused to Dr., Rajendra Prasad personally
by the u Code Bill which had just been introduced in the Provisional
Parliament, The Prime Minister referred the matter to the Attormey-General,
Mr, M.C.,"Setalvad, for opinion and the latter on September 27, 1951,
opined that under Article 74(1) the President is required to act in all
matters with the aid and advice of his Council of Ministers,) may be
noted that the opinion is vomewhat peculiarly worded, It does not say
that the President wae bound to abide the advice of the Cabinet, though
that undoubtedly was what was suggested, / As it happens, Dr. Rajendra
Prasad did not persist in his view,

Notwithstanding the fact that the President is designated by the
Constitution as the Supreme Commander of the Defence Forces, Dr. Hajendra
Prasad also allowed himself to be ignored by the Prime Minister in a
dispute between Defence ter V.K. Krishna Menon and General Thimmaya,
Chief of the Ammy Staff, a member of Parliament, I was not then
in Delhi and followed the developments through the press, but I felt that
the Prime Minister had been unfeir to the Gemeral and had behaved in a
way which vas bad for the morale of the armed :rorou:";

I asked for an interview with Dr, endra Prasad
as far back as 1934, I told the Pranidﬁntnzring our ::J.k?:tIIhﬁl?om i
agerieved about his not asserting his rights 8s the President and Supreme
Commander of the Defence Forces. I was interested to find that the Iresldent
&ppeared to be rather pleased at the grievance I had made and was in as:';O-

nent wi
. th my view, He plsaded his helplessness, but thanked me for my

loi)/"
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htww.mnm-uhntuhimmm: Addressing
the Indian Law Institute on November 28, 1960, he saids "There nno"'
mnumummmnwwmw-hnmt
mnnhwumm.wuamm-am
ministers.” liﬂtﬂdﬂdnthph*bhnbunﬂ!mmmhhhm
written Constitution ty interpretation tae conventions of the British
Cons titution, which is an unwritten Constitution.*

the Presidential elections of 1967 that I found

in this particular aspect of the Constitution, The
mmmmsnm.mwumumom“hm
of the United Opposition which included not only my own Party (the Swatantra
Party), tut all the other six opposition parties namely, the Jan Sangh,

w Socialist Parties and tie tw Communist Parties, it fell
to me o nominate former Chief Justice K. Sabbarao as our candidate,

;
F
.

I had to enter into a certain amount of correspondence with the
Prime Kinistor over theos rivel nominations and I had occasion in my letter
%0 her dated 26 April 1967 to writes

"In our view, the election of the President ahould be viewed against
the beckground of the changed political situation resulting from the recent
Gemaral Elsctions, with particular referemce to the coming into existence
of State Governments of political colours different from that of the Union
Government, This, in our view, demands that the Fresident of the Republic
should act as a true interpreter and defender of the Constitution, Another
relevant development is the composition of the mew Lok Sabha where your
Joys only a slight edge and wiere situations similar %o those
which recently arose in certain States may well develop, A great deal
vill depend upon the julicious and democratic approach that the President

trings 0 bear and the objective and dispassionste menner in which he
ts in such clroumetances,®

:

The considerations then urged by me continue % apnly with particular
®© such aots of tho Presiieat as the decleration of an emergenay and
promilgation of an Opdinance, Article 352 laye it down that ™f the
President is satiefisd that a grave emergency exists wherely the security
of India or of any part of the torritory thereof is threatened, whether

%y war ar extemal aggrension or intermal disturbance, he may, by
Prooclamation, make a declaration to that effect,®

]

Similarly, Artiole 123 lays it down that "If at xcept

any time, o

r both Houses of Parlinsent are in session, the President 1; satiefied
$hat ciroumstances exist waich render it necensary for him to tale imuediate
:ﬂm.hllumlphmorﬂmuln the circumstances appear

u-ﬁ"j’-



important ﬁmaﬂmmhrhnﬁduﬁm that
to be .wﬁudw mq:-:m that certain ciroumstances exist wh.ch
forhhhmhnomcurmd-hn
mmahmtdmnm-tmuwutwmwn
ters. So!ar,mm'hhwﬂm' ‘xgmm;
perwnal responsibili for judging the merits
ted as ‘- of the Prime Minister and the Cabinet.
- my view this is a mistaken understanding of their responsibilities
momuwmmwumtumrnm-twmmn
ther or not the advies of the Cabinet

&
E
g
f
:
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uituMmommumurornhhuutb
ptmphthnhdiutbmpmﬂom&nmmtﬁiﬂpmnlpm
an Opdinance nationalising fourteen major banke on the afternoon of
Saturday 218t July, 1969, notwithstanding the fact that the Lok Sabha
was & to meet on the morning of Monday, 2Jmd July, I felt that this
was a fraud on the Constitution and a violation of the President's
responsibilities. My, N,A, Palkhivala, who agreed with me, drafted a
petition challenging the validity of the Ordineance, It was filed in
the Supress Court on 23rd July, my friend Balrpj Madhok, them Deputy
Leader of the Jan Sangh joining me as a co=petitioner, Ve alleged that
our rights as menbers of Parliament to consider the issue of the nationale
ising of the banks on its merits and in debate had been filched by
Pregident Giri's aotion in facing us with a fait sccompli, We claimed
that the grounds that were necessary for the promulgation of an Ordinance
did not in faot exist since Parlisment was ¥ meet within thirty-six
hours, Unfortumataly, our petition never came up for hearing on the
morits and the queation that we had sought to raise still remains
unanswoered in so far as the Supreme Court is concermed.

" EMERGENCY

Even more grave considerations apply in the case of the
Proclamation of Emevwgenocy. On mors uhan one occasion ti..s power has
Mmulrlimwth-mmtntwummamuwm
Pﬂnmmmcaﬁmthmn‘bﬂnlﬂh\hdhm long after the
OcCasion for it has disappeared, This was so in the

1962, So it is today in the case of the aimed
current Eme procl
in connection with the war with Pakistan shian, dllp?::l rTestoration
anuo;,t:- be~~ going on ever since for no
o 8¢ in office, It is clear that under the Cons

titution, the
m«m%dm h-tnlm‘althnmndiuo;t
’ [ e Conatdtution obtain and a former

ral Mr, C.K. Dapthary has rightly referred to the present

0..5/"’



State of Emsrgency as "a phoney emergency."

It is relevant to point out that one of the sinister consequences
of an undus prolongation of such a Proclamation is that, under the
proviso to Article 83 of the Constitution, the life of the House of
the People ¢m be extended Yy Parliament for a period not exceeding
one year at a time and such extensions may lest for a period of six
months even after a Proclamation has ceased o operate,

In the light of shat has happened recently in Ceylon and Bangla
Desh, the apprehension that has been exprecsed that this phoney
emergency may some day be used t0 prolong the life of *he Sabha
beyond its legal term canmot be dismissed as far-Tetched. . Jayprakash
Nargyan is therefore perfectly Jjustified in making this cm2 of the
issues of his campaign and oné of the demands of the Charter wshich
he presemted to the Speaker of th Sabha and the Chairman of
the Rajya Sabha on 6%h Marech, 1975,



