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NTRODULTION

The lapse of a quarter oemtury is perhaps not a bad time
for casting a glance back to the birth of our Constitution on January 26,
1950, and considering what has been happening to it sinece. This would be
a legitimate exereise for aay historian or indeed for any student of
the subject. Perhaps the exercise may be even more interesting if undertakem
by someone like myself who was privileged to be one of the Founding

thers of the Republiec and who played a part, albeit a modest one, in

;:0 framing of the Pundamental Law. That the picture we see today should
not be an exact replica of the dreans we in the Constituent Assembly
dreant can hardly be a matter for surprise. For one thing, the period of
a quarter century is long emough to bring out the strong and the weak
points of a Comstitution as also to confirm fears or doudts that may have
been voiced at the time of its formulation. It may also provide some
surprises.

The Constitution of a country, it has been said, "provides
only the skeleton of the body politie. It is polities which provide the
flesh and blood". The protection of a Constitution, as indeed the
maintenance of freedom itself, calls for the exercise of eternal vigilance
which has been well deseribed as the priee of liberty. Dr. B.R. Ambedkar,
one of the architects of the Constitution, in one of his many speeches
placed the onus of the suceessful working of the Constitution squarely
on the shoulders of the people and in partieular of the political leaders.
"If things go wrong under the new Constitution", he said, “"the reason
¥ill not be that we had a bad Constitution. What we will have to say is



that Man was vile.”

The President of the Constituent Assembly, Dr. Rajendra
Prassd, also told the Assembly in 19491 "Whatever the Constitution may or
may not provide, the welfare of the country will depend upon the way ia
which the country is administered, That will depend upon the men who
adninister it ... After all, a constitution, like s machine is a lifeless
thing. It acquires 1ife because of the men who contrel it and operate it,
and Indis needs today nothing mere than a set of honest men who will have
the interest of the comtry before them ... ¥e can only hope that the
country will throw up such men in abundanoce.”

There is & sohool of thought in this country which holds
' the view that, with the flux of time end the need for change, the
provisions of onr Constitution have become anachronistieo. I am not one of
those who hold this view. Indeed, I share with Rajaji the view that what
| Indls needs s to wndo Some of the fomcacusl Gmendments that have beea
| made %o the Constitution and to get bask to the original document in its
purity, I therefore enjoyed reading the reply givean to this criticiam
~of the Constitution by Mr, N.A. Palkhivala in his book Qur Comstitution -
' Defasged and Defiled, pudlished earlier this year whem he wicle ¢ "In faet,
it 1s good faith and the sense of desency and homour which have unfortunately
become anachreonistic in our publis life today,"

As Professor 5.P, Alyar and Mr, 5.V.Raju say in the
introdustion (o' their very useful compilation il the Tundapental Rights
and_the Citizen ¢ "The Indian Constitution is the product of our
struggle for independence and human dignity and it is rooted in a
philosophy of freedom, It has stood the nation in good stead for two
decades through exoeptionally difficult years, It has the needed
flexidbility for growth and although ninor changes may be necessary from



time to time."

Be that as 1t may, let us have a look at certain important
aspects of the Constitution and the way in which they have worked out.
In the brief span of twe talks, it would not be pessible for me to deal
with mere than just a few of these and one must perforce therefore be
selective.

In view of the widespread interest im the present time in the
important subjeet of Electoral Reform, which in recent months has become
a major topio of discussion in Parliament, the press and elsewhere, I
 have decided to deal with this topic in seme detail. The other major
| topies in these talks will be: ﬂn}. the Federal Structure andsthe
| swepoise-of States' Rights, secondly, the position, role and authority
‘of the President of the Union and the Govermors ef the States, thirdly,
'the pxercise of the pewer of dismissal of Governments and the disselution

of gillltu!.:l and last byt not least, the issue of the Fundamental
Rights of the pitizen and their (kmendment,



FEDERAL STRUCTURE AND STATES® RIGHTS:

The subject of the Federal Structure and States'

Rights is one in which my interest dates back to my membership
in the Constituent Assemdly and ite Committees. As it happens,
I was a tiember of the Committee appointed on 24th January, 1947,

| on & motion by Rajaji to examine the scope and content of the

| subjests that should be allotted to the Centre, which came to be
known as the Union Powers Committee. There were twelve members,
with Jawaharlal Nehru as Chairman and Kr. Sarat Chandra Bose,
Dr. Pattabhi Sitaramayyas, Pandit Govind Ballabh Pant, Nr. Biswanath
Das, S5ir N, Oopalaswamy Ayyangar, Dr, D, P, Khaitan and Dr. K.M.
Nunshi as ay fellow members.

It was in this Committee that perhaps for the very

first time an issue, which was later to develop into one of the

| major dividing lines in Indian politics, came up in a small way. I
recall Gleo significant passage at arme that took place between Pandit
Nehru, our Chairman, and myself when Jawaharlal Nehru asked for the
expression of members' views as to which list planning should be
placed in, I promptly answered that it should be in the States' List.
Nehru glared at me and said he entirely dlsagreed/that 1t Jand
should be placed in-the Union List, This was to be the first of
many debates he and I were to have about the nature of Planning
2ince he believed in Soviet style comprehensive planning and I stoed
for indisative planning-end the Gandhian aoncept of a decentralised

. Gonomy, Naturally, Jawaharlal won and the subjeet of "Economic and
Secial Planning® was placed in the Conourrent Liat Coveiing matters
in Fegard to which both the Union and the States could legislate. The
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Report of our Committee observed: "We have included planning in the
above 1ist for the reason that although autherity may rest in respect
of different subjects with the units, it is obviously in their interest
to have a co-ordinating machinery to assist them,

At the same time, the States' List including three important
entries namely, Industry, Trade and Commerce, and the production,
supply and distribution of goods. On the other hand, the Union list
included "industries declared by Parliament by law to be necessary for
the purpose of defence or for the prosecution of war" and "industries
the control of which by the Union is declared by Parliament by law
to be expedient in the public interest.”

The way in which this allocation of subjects has worked
has unfortunately upset the balance of the Federal Constitution. Net
enly did Parliament enact the Industries (Development and Regulation)
‘Act in 1951 specifying the list of industries whioh should be controlled
by the Centre but in the course of time more and more industries
were added to the list and, for all practical purposes, the subjeot
of Industries has been virtually shifted from the State List to the
Union List. The Annual Survey of Industries shows that, in so far as
undertakings with a fixed capital of Rs.2.5 million and over are
concerned, the Centre has now asserted its control over as many as ninety-
three percemt of these industries as computed by the value of their
output. It has been mreastically peointed out that Parliament has
used its power to hold that the public interest demands that it should
control the produstion of articles of such vital and strategic
impertance as razor blades, gum, shoes, cosmetics, soaps and other
tollet requisites | Can there be any doubt that a fraud has been
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perpetrated on the Constitution ?

This is only one of the ways in which the adoption of
Soeialist policies which may be better desorided as ‘Statisk’ and The
series of Pive Year Plans has over the years contributed to the erosion
of the autonomy of the States and made them little more than glorified
Munioipalities u»{l-:ui‘n_-ﬁtt:jm.

Yot another example of this trend is the manner in which the
Centre has monopolised the media of mass communication . All India Radio,
whioch should really de a public service at the disposal of the Uniom
Oovesnment, State Governmeats, voluntary associations and the public at
large is run departaentally by a Ministry of the Union Governaent. The
only way in which the rights of the States ocould be asserted and these
important means of communication freed from the dominance of the Centre
would be to give effect to the recommendation of the Chanda Committee
that the Radic and Television Services should be placed in chearge of -
autonomous statutory Corporation:like the B.B,C, and I.T.A in the
United Kingdom.

In so far as the Planning Commission is concerned, a Seminar

which met in Agra from Mareh 24 to 26, 1972, under the auspices of the

Leslie Sawvhney Programme of Training for Democracy, at which I happened
to be present, had an interesting proposal to make: "In the course of
discussion on the eccmomic aspest of federalism, the role of the Plamming
Commission came up, It was agreed that the Planning Commission should be
an expert independent statutory body, aeting im an sdvisory capacity,

and should consist of experienced men from publie life, induatry and
trade unions and sdministration. Apart from preparing a national plan in
eertain specified areas, its role and scope should also include the



isdioation of priorities and the co-ordimstion and integration of the
State plans into & mtional plan. Initiation and formulation of
detailed planning should, however, be oa & sultietier system at the
State, metropelitan and distriot levels. The discussien on the develop~-
sent of backward regiona led to the conclusien that, vhere possible,
there should be regional plananing for backward regions in a State."

The Constitution when it was framed established what aight be

| deseridbed as a tight Pederation with less autonomy for the Itates than

in most federsl constitutions of the world such as those of the U.S.A.,
Australis and Switserland.

If, however, there is any one couniry that needs ltgl.lnl
strus ture, more tham others, it is & countey bbb India with - aise,
| population and wide diversities of race, religion, caste and ways of
' 1ife. Sven the maintenance of a free and pluraliettc society cannot
be assured in such conditions exeept on the basis of genuine federaliem.

Already the concentration of power in a few hande in Delhi has contri-
Wted ouards the erosion of our demcoracy and demooratic institutions

and threatens to end up, as in Bangla Desh, in & one-party authoritarian
rule.

o..thoﬂurhﬂ.whnhhhuttnt:mﬂunlnot
' sliemation from the Centre which is stronger im some States like

 Kashair, Nagaland and Tamil Nad than inm others. This alienatien has
histerical and sconomic aspects. Regionmal aspirations as alse linguis~-
tic and other tensions are real. They cannet be wished amay. They need
%0 be handled with sympathy, wnderstanding and imagination.

I aa convinoed mo amendsent of the present Constitution le
ealled for since it is mot the Constitution that is defeotive. On ﬁh
point I find myself im agreement with the Adainistrative Reforme
Commission. A1l that is required is an acceptance of appropriate con-
ventions and a respect for the opirit as well as the letter of the
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Constitution. There is ample scope vithia the Constitutien for sound
federslisa provided there is a continuing proocess of consultation with
the States, the Centre sorupulously avoids any suspiocion of partisan-
ship and political motivation ia dealing with a particular State and &
continucus search is made for procedures and modes of asscoiating the
States with the decision-making processes of the Union.

An important change that needs %o be made is that the
Governor should cease to be considered an agent of the President of
the Union and should funotion independently as the Head of his owa
dtate. The Report of the Committee of Covernors on this issue
adusbrates propositions which are sound and should be accepted.
Acoording to the Committee, the Govermor is the Head of the State and
'his funotions are laid down in the Constitution and he should in ne
sense be considered an agent of the President.

In so far as the gurreat economic imbalance is concerned,
this can be put right by assuring the States of a steudy pre-deterained
flow of resources on the basis of economic criteria leaving no room for
arbitrary discretion on the part of the Union Government.

| The National Development Council has adopted quite sound
principles of allocation of Central Asgistance for the Fourth Plan and
these constitute a wseful starting polat. These oriteria are that 60
peresnt should be shared on the basis of population and the remaining
40 percent on the basis of (1) per capita income below the national
average: (2) tax effort inm relation % the per ocapita income;
(3) comaitsents ia respect of major continuing irrigation and power
Projects; and (4) special preblems such as floods, dreughts and trival
Areas of individual States. I would add that devolution i the light
of these oriteris can be undertaken by the Finance Commission which

should have a permanent Seoretariat ensuring contimuity im ita
funotions .



Here one comes up sgainst the fear or prejudice that the

f..m.. by the States of their autonomy would mean & weakening of

the Centre and that what India needs is what 1s popularly called "a
Strong Centre”. This is a fallacy which is not peculiar to this
country. It led Mr. MoGeorge Bundy, at one time Special Assistant
for Seourity Affairs to President Keanedy and President Johnson and

| mow President of the Ford Foundation, to write his stimulating little

book entitled The Strength of Government. The major thesis of that

' book is that strong Federal govermments and strong States are not ealy

not antithetical to each other but indeed that they streagthen each
other. "Not only is there no contradiotion", writes Mr. Bundy,
"petween strength in Vashington and strength at the State howse and in
oity hall = the three kinds of strength are in faoct sutually indispen-
sable, Ve must reorganise our thinking so as to understand this
necessary partnership of effective power." MNr. Bundy goes on to poins
out that at the root of this comfusion on which he was commenting was
the ayth that strong government means big government, a remark that
applies strikingly to a great deal of the thinking im New Delhi.
Aocording to Mr. Bundy, it is important that a governmment should not
“"confuse strength with sise, or effectivensss with a passion to do
everything itself. The error of confusing strong government with . big
goverament is common today among both those who tend %o praise govera-
ment and those who abuse 1%."

Before I leave this toplc, perhaps I should share my feeling
that the biggest single factor that has made for the erosion of our
Poderal system and the upsetting of its balance has been the dominance
of one political party over all others during the entire stretch of

twenty-five years. Not only is such predoainance bad for demcorscy,
it 1» specifically bad for the maintenance of the Federal systea.

There was indeed a break in this for a short time when, as a
Tesult of the genersl elections in 1967, the Congress Party lost its



control over seversl States and remained in power at the Centre oaly

by & wafer thin majority and vith the support of the Communist Party

of India, Unfortunately, thanks %o the unprincipled and epportunist
behaviour of the epposition political parties sho joined in the S.V.D.
governments which disgraced themselves all the way from Punjad %o Vest
Beagal, the firs$ hope of a real federal polity in India came %o an

end and the electorate im its visdom decided that one big party ous-
voting sll the others was perhaps a lesser evil than Tuy unprineipled
combination of the kind that had been witnessed throughout Nerth India.
Apars, therefore, from the establishment of sound conventions, what is
required for the restoration of the Federal system is a better distri-
bution of pelitical power and the existence at any given time of several
State governaents of a different colour from tha$ whioch may be in office
ia Wew Delhi.

THE PRESIDENT AND THE GOVERNORS »

On 21st July, 1947, Jamaharlal Nehru moved for the considera-
(tien of certain draft principles concerning the powers of the President
/4n & spesch which betrayed the begianings of the confusion which was to
' prevail on this subjeot and shioh still contimues. "We want te
| emphasise,” he said, "the ministerisl charsoter of the Government, that
power really resides in the Hinistry and in the lLegislature and mot ia
‘the President as such. At the same tise we did not want to make the
President just a mere figure-head like the French President. Ve did met
§ive hia any real power but we have made his pouition one of great
suthority and digaity. You will motice that he is also the Commander-
in~Chief of the Defence Forces Just as the American President is."

It may adeo be noticed that Nehru hardly knew his own mind.
e e it therefore a matter for surprise that the rest of fuiis has
been at loggerheads on this subjeot ever since.



Ia any event, the mtuﬁm as enaoted, provides Yy
Article 74 (1) thes "there shewdd be o Council of Mimisters, with the
\hl- Ninister at thef® head, to aid and advise the President ia the
exercise of his fanotions™. Article 78 goes on % provide that "the
" | peime Minister would be appointed by the President and the Ministers
[ would hold office during the pleasure of the President.”

Articole 76 provides that "it shall be the duty of the Prise
Minister (a) to communicate to the President all decisions of the
Council of Ninisters relating to the adainistration of the affairs of
the Unien and proposals for legislation; (b) to furmish such informa-
tion relating %o the adainistration of the affairs of the Union and
proposals for legislation as the President may call fory amd (o) 4f
the President so requires, % subait for the consideration of the
Counell of Ministers, any matter on vhich a decision has been taken
by & Minister but which has not bean considered by the Council.”

[ Similarly, Article 163(1) provides, in respest of the

| Governor of a State, that there sheuld be a Council of Ministers, with
the Chief Minister at the head, to aid and advise the Covernmor im the
exerclise of his funotions, "except in soe far as he is by or under this
Constitution required to exercise his functions or any of them at his

| disoretion.” Article 163(2) lays it down that the decision of the
Governor in his discretion in regard % whether or mot he ocan act in
his discretion im any particular matter should be final and ocamnot be
called inte question.: Article 164 goes on to ssy that the Chief
Hinister would be sppointed by the Governor and that the Ministers
would hold office "at the pleasure of the Governmor",

One would have thought that the language of the Constisution

¥&% perfeotly clear.. According to the Conelse Oxford Dictionary, the

word "sid" means "help* and the word "advioe" means "offer counsel to".
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‘The essence of sdvice is that 1t leaves the person advised free %o
accept or reject it. It is perfectly obvious that the Counoil of
Ministers are the advisors of the President and the Governor respeo-
tively, and that therefore the fimal degision on all matters wuld
vesain with the Head of the State. In a parliamentary form of govern-
sent, it is well understood that the Head of the State would normally
be guided by the advice of the Cabime$ or the Counoil of Ministers.
‘But that does mot take awey from his legsl and constitutfonal right
||tn override the Cabinet whenever he fesls called upon to do so and %o
!- fuce the consequences. Indeed, Dr. Eajendra Prasad, President of the
Constituent uu-u;, gave expression to this view when on May 23, 1949,
be said that Axticle 74(1) (which was them draft Article 61(1)) "does
not lay down that the President is bound to acoept the advice.”

There was a proposal a% one stage that an Instrusent of
jInstrustions for the guidance of both the President and the Govermor
1 should be prepared. It was specifisally laid down in the drafs
Instrument that, for the purpose of making certain appointments, the
sdvice of the goverament of the day would mot be taken but that the
President would be advised by an Advisory Board of fifteen Membders of
Parliament in the matter of making cersain sppointasents under the
Comstitution. It was suggested that the appointment of the Judges of
the Supress Court and the High Ceurt, the Attormey-Ueneral of India,
Ambassadors and members of the Public Service Commission and the
Election Commission would require consultation with the Board. The
object was clearly to prevens Ministers putting their own men inte high
office. Hdowever, no Instrument of Instructions was finally adopted as
the Constituent Assembly was later teld that the matter was dropped.
If an Instrument of Instructions had been adopted, perhaps the unsavoury
incident of the supersession of three ranking judges of the Supreme
Court im 1975 would have been aveided and the independence of the
Supreme Judiclary preserved.



It was not long after the Constitution was emacted that the
fosue came to & head. It appears that, on September 18, 1951, the
firss President of the Republic, Dr. Eajendra Prasad, sent Prime
uﬂlml&nluuudl,ﬂhmudnuum to aot on his om
judgesent when giving assent to Bills, when sending messages o Par-
lisment and whem returning 3ills to Parliament for reconsideration.
This move was obviously imspired by the comceran caused to Dr. Rajendra
Prasad personally by the Hindu Code Bill which had just been introduced
in the Provisioml Parliament. The Prime Ninister referred the matter
to the Attorney-Gemoral, Mr. ¥.C. Setalvad, for opinion and the latter
on September 27, 1951, opined that under Article 74(1) the Presideat is
required to act in all matters with the aid and advice of his Council
of Minieters. It may be moted that the opinlon is scmeshat pecullarly
vorded. It does not say that the President was bound to abide by the
advice of the Cabimet though that undoubtedly was what was suggested.
As it happens, Dr, Rajendra Prasad 4id not persist in his view and, in

1956, the Suprems Court, ia onme of its Judgements, took the came view
as the Attorney-General.

Notwithstanding the faot that the President is designated by
the Constitution as the Supreme Commander of the Defence Forces of the
Union as in the U.S.A., Dr, Rajendrs Prasad alse allowed himself % be
ignored shen Prime Minister Nehru, in a dispute between the Defence
Hinister Krishna Menon and General K. Thimayya, Chief of the Army Staff,
publicly insulted the Chief of the Army Staff im o speech in Parliamsnt
in the interest of Mr, Krishma Menon. I recall that vhen this happened,
I was not in Delhi but I followed the developments through the Press.

I gathered that Prime Minlster Nehru had secured the withdrawal of Gem.
Thisayya's resignation shich he had put in as a protest ageinet the
Defence Mintster's behaviour, and then gone to Parliament and cut the
Gemeral down to aise. I felt that this wos unfair o the General and
bad for the morale of the Armed Foroes.



1 13 »

I therefore asked for aan interviev with Dr. Eajendra Prasad
| vhos I had knova since as far back as 1934, During our talk, I told
| the President that I felt aggrieved at his mot ssserting his rights

as the President and Supreme Coamander of the Defence Forces. I wms
interested to find that the President appeared to be rather pleased
at this grievance that I had made and was in agreement with it. He
pleaded his helplessness, but thanked me for showing such concera
about this matter.

Later, Dr, Rajendra Prasad was to raise the issue pubdlicly.
!L“nuu; the Indian law Institute on November 28, 1960, he said:
| *Theze 1s mo provision in the Comstitution shich ia so many words lays
 down that the President shall be bound to act in accordance with the
advice of his ministers.” He eoriticised attempts "$o invoke and
incorperate into our written Comstitution by interpretation the com~
ventions of the British Constitution, which is an unwritten
Uonstitution.”

Ny interest in this particular aspect of the Constitution
revived during the Presidential elections of 1967 when the Congress
' Party put up Dr. Zakir Hussein as their nomimee, and I mmials! former
Chief Justice K. Subba Hao as the leader of the united Opposition
which included not only my owa party (the Swatantra Party), but all
the other six opposition parties, mmely, the Jama Sangh, the DMK, the
tvo Seclalist parties and the two Communist n.'rt.lol-

Ia the course of my correspondence with the Prime Minister
over these rival nomimations and the possibility of a compromise whioh
Was mooted, I had cocasion in my letter o her of 28tx April to write:

"In our view, the eleotion of the President should be viewed

Sgainst the background of the chanmged political situation
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resulting from the recent General Elections, with partionlar

 geferense %o the coming into existense of State Governments
of political colours different from that of the Union Govern-
sent. This, in our view, demands that the President of the
Republic should act aa a trus interpreter and defender of the
“ﬂu“ﬂ“-

"Another relevant development is the composition of the mew Lok
Sabha where your Party enjoys only a slight edge and where
situations similar to those which recently arese in certain
States may well develop. A great deal will depend upon the
Judicious and demcoratic approach that the President brings to
bear and the objective and dispassionate manner in which he
ascts in such ocircumstances."

As Deputy leader of the Swatantra Party in Parlisment it fell
| %0 me & fow days later to issue a public appeal on May 3, 1967, to
' voters ia the Presidential Eleotion. After referring to certain mis-
conceptions that had erept inte the discussion during the election
which was proving to be educative, I wrote:

"There are two bogeys that have been raised and a red herring
dram aoross the trail to cloud the issue that needs to be
dealt with so that the real issues in this election can be seen
.‘.ml’.-

"The first of the bogeys which has been raised is thas, if Dy,
Zakir Hussain is defeated in the Presidential election, this in
80N mysterious way will fnvelve the fall of the Congress Govern-
Woat in New Delhi.. Te any student of the Constitution this is a
noR sequiter.



"Our Comstitution provides for a system of chesks and balanges
between the Executive, the Legislature and the Judieiary. Is
htnﬁnm-ormnnm-ﬂ-hlmmtthﬂw
stitution provides that the President of the Repubdlic shall
not be elected by Parliament but by the entire people through
an electoral college representing them. Oa the other hanmd,
the Cabimet of the day is made responsible %o the Lok Sabha.
The result of the Presidential election cannot in any way
therefore affect the survival of the preseant govermment so leag
as it continues to enjoy the confidence and support of the
s jority of the members of the Lok Sabha. If this were not so,
the absurd situation would arise that the present Gevermment
would resign while still enjoying & Parliaseantary m jority,
thus creating a vacuus that cannot be filled by anyone olse ...

"The second bogey is that the Swatantra Party wants the President
of the Republic to over-rule the Cabinet and Parliament and
beoome a dictator. This of course is fantastio nonsense. We
are firm believers in Parliamsntary Demooracy. That does no$,
hovever, mean that the President of the Repudlic should de s
mre rubber stamp. The current political situation is marked
by two new features. The first is that in more than half the
States of the Union there are governments of political coleurs
different from that of the Union. The second is that the
Congress Party at the Centre has oaly a slight edge over the
Opposition ia the Lok Sabha. In these conditions, we believe
that only an independent, non-party man can do justice to the
funotions of the President. We feel that there is need for a
slight change here from the record of the last seventeen years.
I shall give an example or two té illustrate my point.
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"yhere was & Cabinet erisis ia Rajasthan soon after the General
Elections and a Presidential Proclamstion was fssued suspead-
ing constitutional government. We fel$ that it wvas a atep that
the President should not have saken on the advice of the Union
Government. In our view, the President would have been entitled,
in terms of his constitutional rights and funotions, %o ask the
Governor of Rajasthan to call the Leader of the Oppositioa %o
form a government. It was only if the Opposition leader had
declined %o accept the invitation or had failed to form a
goveramsnt with the support of & sajority ia the State Assembly
that the Presidential Proclamation would have been in order.

"Another ocase is that of the so called 'Esergency' declared ia
1962 after the Chinese aggression that has lasted till this very
day. There has been no excuse for this Esergency to contimue
for several years now:. The persomal liberties and rights of
thousands of citizens dom %o the villagers have been truncated
by the Defence of India Aot and the Defence of India Rules. Ve
felt that the President should have called on the Union Goverm=
ment to abrogate the Presidential Proclamation of Emergency and
restored full civil liderties & long time back. If the Unienm
Goverament had refused to acoept his advice, he should have
offered to tender his resignation as President.

"These are examples to show what we have in mind shen we talk

of an independent man as the President who is not merely a
Tabber stamp. This is & far ory from the suggestion of suspend-
ing Parliamentary Demooracy and she establishment of & dictator-
ship as has been perversely attributed to us,; for example, ia
the editorial of am English language daily this morning,.”

T™he considerations urged by me in ay letter apply with par-
tioular fores 1o suoh sete of the President as the declaration of an
Emergency or the promulgation of an Ordinance,  Article 352 lays (%
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down that "if the President is satisfied that a grave esergency existe
whereby the security of India or of any part of the territory thersef
is threatensd, whether by war or extermsl aggression or internmal dis-
turbance, he may, by Proolamation, make a declaration to that effect.”

Similarly, Article 123 lays it dowm that "If at any time,
Jr except when both Houses of Parliament are in session, the President
| s satisfied that oiroumstances exist shich render it necessary for
him to take imaediate hﬁm he may promulgate such Ordinances as
the oircumstances appear to him to require.”

The gquestion arises whether the satisfaction that has to be
,experienced by the President tha$ certain oircumstances exist which
'make it mecessary for him %o promulgate an Ordimance or proclaim an
|Baszgeney should be that of the President himeelf or that of his
lcmn of Ministers. There can be no question that so far gll the

Presidents have behaved as if they have had no persoml responsibility
for judging the merits of a situation and they have aoted as a rubber
stamp of the Prime Minister and the Cabimet in proolaiming Emergencies
and promulgating Ordinances. I personally hold the view that this is
& mistaken view and that the satisfaction has to be that of the
President himeelf who should rely en his owa judgement as to whether
Or not the advice of the Cabinet is sustaimadle on the merits.

As 1% happened, an opportunity arose for me to do my bt b
g*t this point tested in the Suprese Court when President Ciri
Promulgated an Ordinance mationalising fourteen major banks on the
afternoon of Saturday, 21st July, 1969, notwithetanding the fagt that
the Lok Jabha was to meet on the moraing of Monday, 23rd July, 1969.
I felt iy ws a fraud on the Constitution and a violation of the
President's autherity and responsibilities. I consulted ay good friend
¥re Wuhe Palkhivala, who agreed with me. He therefore drafted and I
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a petition in the Supreme Court on 23rd July, 1969, to which my friend
| . salraj Madhok, then Deputy Leader of the Jan Sangh in Parliament, was a
party. We challenged the validity of the Ordianance as lnb_l’gof Parliament
whose rights to consider the issue of nationalisation of the Banks on merits
and in debate had been filched by President Giri's sotion in facing us with a
fait gcoompli, In our petition we said that the grounds that were necessary
for the prmulgation of the Ordinance did not in faot exist since Parliament was
to meet within twenty-six hours of the promulgation of the Ordinance.
Unfortunately our petition never came up for hearing on the merits. At the
preliminary hearing of both our petition and that of Dr, R.C. Cooper, which he
had filed as sharehslder of the Bank, the Supreme Court decided to proceed with
the hearing of Dr. Cooper's petition on the merits and suggested that weshould
iwlthdrn our petition. This we did. So the question that we had sought to raise

1“111 remains unanswered in so far as the Supreme Court is concerned.

Even more grave considerations apply in the case of the proclamation
‘of an Emergency. On more than one occasion, this power has been grossly abused
| by the Prefsident being permitted wrongly by the Prime Minister and the Cabinet
to continue an Emergency long after the occasion for it had disappeared. This
was 20 in the Emergency which was proclaimed during Communist China's invasion
of India in 1962 and once again it is se today in the case of the current
Emergency which was proclaimed in respect of the war with Pakistan and has been
going on ever since for no reason that anyone ¢an find except the convenience
of those in power. It is clear that the provision that the Proclamation of
Emergency should only last so long as the conditions prescribed in Article
| ::f :f!fh;. ::stitnun have been violated,/the former Attorney-Gemeral, and
| ary, was not wrong when he regently referred to the present State
of Emergency as a 'phoney emergenoy'. It has been pointed out that one of the
sinister consequences of an undue prolengation of sush a Proclamatien is that
:-'::O: th!‘:roﬂlo to Article 83 of the Constitution, the life of the House ot'
. ple could be
et ::::::n:y-::r::::o::rfor a r:e:.led not exceeding one year at
Proclamation has ceased to operate. In t::::l ot 655087 g N
in Ceylon and Bangladesh, the fonr'that has bsh pabceiy, P .
S B o ;. mepgeshoml 1::!! expressed that someday the
Yhul Yl SERY S i ‘:“ ::. e ® of the Lok Sabha beyond ite
. Sttt s gether as far fetoched., I believe that

arayan is perfectly right in making this one of the issues of

his campaign and
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I have so far aveided dealing specifically with the pewer
and autherity of the President and the Govermer to dismiss their
zespective Counoils of Ministers and to disselve the Lok Sabha on the
one side and the State Legislative Assembly on the other. This is an
aspect which has led to quite sharp controveraies froa time %o time.
| Mre Jayaprakash Narayan by his call for the disaissal of the Bibhar
 Govermment and the dissolution of the Bihar State Assembly, has made
this an issue of daily mational dlscussion. It might, therefore, e
vorihwhile dealing in some detail with this particular matter.

The right of the Govermor to dismiss his Council of Ministers
and to digsolve the State Assembly first came to the fore im the years
1958 and 1959 during the term of office of the Communist Party's
adainistretion in Kerals State. I was then a Member of Parliament and,
holding the view that I did, I did my dit %o help in the removal of She
Coamunist government from office im Kerals and supported the popular
movesent led by veteran leader of the Nair Sooial Service Scciety,
Ramnath Padmansthan, which was also baoked by and large by the Christian
comsunity. Thus im November 1938, I presented a Resolution %o the lLek

Sadbha which sought to impeach the Comsunist Chief Minister for breach
of the Privileges of the House.

The grim developments in Kerala however centinued to dreg on
frem month to sonth, while the rest of the country apparently watched
helplessly. On June 19, 1959, I felt strongly encugh oa the subjeet %o
write a letter %o the editors of Rewspapers whioh was published im the



press draving attention to & way eut of the impasse which the Censtitu-
 tlom had previded Wut to which, uafortumately, 1little attention seemed
' %o have been given. I drew attention to the fact that both the Lek

| Sabha and the Legislative Assemblies im the States could b disselved
vefors the expiry of their mormal term, as was the case with the
Brisish House of Commons. Article 174(ii1) gave the Governor the right
"$o dissolve the Legislative Assembly” and thie power was givea %o
enable the Govermors So test the opinion of the electorate vhemever
there was reason to bdelieve that there had been a change in the situa-
tion or im the mood of the elegtorate. "The essence of parliamentary
demcoracy,” I wrote, "is that the identity or coincidence between the
vishes of the legislature and the wishes of the electorate should at
all tises de maintained and that everything possible should de done te
prevent a divergence of views materialisingl Hence the power teo dis-
solve the legislature given to the Head of the State.” Vhile normally
the Head of the State would act on the advige of the Chief Minister in
exercising this right, he oould dismies the Ninisters and dissolve the
Assenbly when the Chief Minister refused to advise dissolution despite
the Governor being satiafied that the majority ia the legielature ne
longer reflected the wishes of the electorate,

In the case of Kerala, I went on to write:

"Twe years of Communist rule have provided a new experience to
the people of Kerala. In the result, not only is there wide-
Spread popular discontent with the governmens, but the other
parties, such as the Congress, the Prajs Soclalist Party, the
Revolutionary Socialist Party and the Muslim League, have mow
realised the danger to demooracy in Kerala and come together
in a United Front demnding a change of goverament. 3ince,

between them, these parties had polled no less than sixty-five
Poroent of the vote, a fundamental change im the wishes of the



electorate has now presumably taken place. In these circumstan-
| sesy 4 Suggest that the pecple of Kersla should suffer Cemmunist
‘ -unhMuomrt-ulahumlu:nunlorut-t
| and despair and an incitemsnt to extra~oconstitutioml methods.

"If those sho represent two=thirds of the Kerala electoratey vis.,
the leaders of the Congress Party, the Praja Seccislist Party, the
Revolutiomary Scoialist Party and the Muslim League, were Jjointly
%o approach the Governmor to ask for the dissolution of the
Assesbly. and fresh elestions and to signify their readiness te
noninate & mew Chief Minister and to go to the polls as & °’

. hlog, the Govermor could hardly refuse to give an opportunity %e
the slsctorate to choose a government in harmony with their wishes.

"If, however, the Govermor were %o refuse the plea, he and those
who may advise him will be seen by the people of India to be
responsible for flouting the spirit of the Constitution and for
the continuing bloodshed and misery in Kerala.”

Fortunately the agony of the people of Kerala was brought to an
rend in August 1959, nine long menthe after the Motion of Privilege I had
E'n-nd ia the Lok Sabha.: The President of the Republic issued a Proclama~
tion removing the Comsunist Uovernment and taking over the admimistration
of the State in his own hands.  On August 17, 1959, the matter came up
for discussion in Parlisment and I spoke {in support of the motion %o
approve of the President's Proclamation.

The issue of the debate inm my view was a simple ones
"Have the people of Kerala got the right to choose and change

e their government from time to time? By 'time to time’ I deo
Bot mean five years.  Our Constitution lays down that Parliasent



and the Assemblies can be dissolved earlier than the stated
term. That is only the maximum, Article 72, 174 (11) and 184
aske it perfectly eclear that the sxistence of a State Government
1s at the pleasure of the Govermor and that the 1ife of the
State Assembly is also st the discretion of the Governor who

may disselve it at any moment,

"fhe thesis dehind this, which we have taken from the British

Farliament, is that at mno stage should a divergence of wishes

be allowed to develop between the electorate on the one side and

Parliament on the other, and when the Head of the State, be it

| the British Crown or our owa President or the Govermor of Kerala,
becomes aware that a divergence has developed, it becomes his
duty to dissolve Parlisaent and to have fresh elections so that
the identity of views may bde restored.

"The Governor in his report makes it olear on pages 12, 13 and
18 that in his opinion the Kerala Communist Government had lost
the confidence of the overvhelming majority of the people. He
also makes it clear in his report that the Government was guilty
of misrule and of subverting the Constitution.”

Sometime in the sixties, I took the same line to support the

| aotion of the Governmor of West Bengal, Mr. Dharma Vira, in dismissing

| the Marxist Communist Party Governaent, dissolving the Asseadly and

' ¢alling for fresh elections. Thus, in doth cases, I upheld the right
of the Governor in his discretion to dismiss the Cabinet and disselve
the State Legislative Assembly. In the case of the present agitation im
Bihar alse, wy position is the same, and I therefors find ne diffioulty
in supporting Jayaprakash Naraysn's eall to that effect,



|

In glaring comtrast is the pesition adopted by the Prime
Mnﬂmmmnmua--uuuuumm
ts tne dizest contradiotion to the positicm that was takem by them ia
the cases of Kerala and Vest Bemgal.

The Kerala Legislative Assemdly was dissolved by the Governor of
Kerals over the head of Mr. Namboodiripad, his Chief Ninister, who
protested vigorously against this ‘undemocratic' astion 3 1g Indira
Candhi, st the imstance of Mrs, Indira Gandhi, the thea Congress President,
and the Union Government Prime Minister, Jawaharlasl Nehru. The text
of the Resolution adopted ia January 1959 by the Central Parliamentary

Board of the Comgress Party protested the demeccratic character of this
actiont

*Paking note of the oritiecal situatien that had arisen in
Kerala, the vast upsurge of public opinion againet the State
Government and frequeat misuse by it of the coercive apparatus
of the State, the Committee formally resolved: ‘In such
c¢ireunstanges, the democratic way of meeting the situation is
to have ganeral elections in the State for the Assembly. %
Government shich ls so challeaged end which has to face this
widespread and intense opposition would be well advised to
ascept that challenge and agree to fresh elections. Sueh

& course of action would divert popular energy into proper
demoeratio channels ... Where there is s conflioct of opinion,

¥ays to resolve it should be found which are both pesseful and
oonstitutional.' "

Signiffcantly, the Boards's resolution made two other points.
the Kerals situation wes considered not only from the viewpoint
of the Congress, but even more so of the larger interest of the country
and the demooratic strusture to whieh India was committed. Secondly,

Piret,



[ 1% comeeded that mormally a governmeat contimues to funotion for the

full peried of five years as laid down in the Constitution, but it added

that the Constitution iteself had provided for a change %o be made if ...

| "a State Governmmt fails to carzy s majority in the Assembly sad no other

' Govermment can b found to be comstituted .. It may however be that the

| Goverament has & majority in the State Assembly dut nevertheless is umable
to funotion satisfactorily because of widespread opposition from the

pudblie.”

. The view that I have held, which was shared in the fifties by
\Mre, Indire Gandhi, was aleo endorsed by the Kerala Comaittee of the
Indian Commission of Jurists which opined: "Where therefore the Governor
is satisfied that Ministerial orders are in vielation of the law, it is
not only his right, but his duty as the guardian of the Constitution
which he has sworn to preserve, protect and defemd, to correct and
rectify, and in the last resort, to dismiss the Ministry if recaleoitrant.
A Governor who fails in this duty must be desmed to be privy to this
violation of the lawy and his position would hHecome wholly umtenabdle.

It may Be on the dismissal of the Minletry. the Governor might be
unable to find an alternative Ministry commanding a majority in the
Legislature, But in that event, he has the right to order a dissolution
of the Leglslative Assembly, and direot fresh eleationss™.

P

Whea the posiiien 1s s0 olear the quastion arises ~hy many
people find it diffioult to think logically om this point. I would
venture to suggest two reasons. The first is the fact that, wnfortunately,
alaset all the n.“'m gm States in India have been nominees of
the ruling party mzh..ai. with rare exception, failed to use the
diseretion given to them under the Constitution independantly of the
Union Government, If the Govermors of the States (n India had bdeemn
distinguished pudlie mnen, soting indepemdantly of the Union Government,
their right to use the Alsoretion of the Head of the State would have
been much moro widely mocepted than it ig.



The other source of confusien is the ignorance of the
parlisnentary system of govermment that prevails in this comtiry as a
resuls of the purely adventitious faet that during the firet two decades
of the fumetioning of the Constitution the Lek Sabha and most of the State
Assemblies were hardly ever dissolved before they had completed the
full term presoribed by the Constitution. This, as is well known, resulted
from the faet that on particular party both at the Centre and in most of
the States sc dominated the Legislatures that no oceasion for dissolutiom
arose, The result was that many people came to imagine that the
maxinum term laid down for the life of o legislature in the Constitutiom
vas also the normal term. Hence we find in our press a wvidespread use
| of that peculiarly Indian tera, 'mid-term pell', which is not kmown
' elsevhere, The faet is that any election that takes place to a State
Legislature or to Parlicment is a Ceneral Election whenever it may take
place and wvhether or not that legislature has served its full term.
Bissolution is a very well known fact of 1ife in Britain and other
parlianentsry democracies in Westera Hurope., Thus, Britain had receantly two
General Elections to Parliameant o éne in February 1974 and then yet another
in Ostober 1974, dut we would not find a single British newspaper or Meaber
of Parlisaent using the tera 'sideterm poll' or any desoription other tham
a General Eleotion on both cccasiens,

Sines the PAociy . of dissolution has come $o we from

: the practise of parlismentary demoeracy ia Britain, it is worth while
Fedalling what that great comstitutional suthority, Dicey had to say

. in his claseio work sbout the right of the Crown %o nuo-lvu Parliaments

"There are certainly combinations of ciroums tances
under which the Crown has the right to dismiss a

Miniwtry who comsand a parlissentary majority and to



dissolve the Parliament by which the Ministry

are supported ... The reason why the House can in
ascordance with the Constitution be deprived of power
and of existence is that an cecasien has arisen in which
there is fair reason %o suppose that the opimien of

the House is not the opinien of the slectozs. A
disselution is in its essence an appeel from the legal
to the peiitical sovreign."

This pefrogative has been the subject of prolonged
discussion in England from which has emerged a consensus among the
experts that the Crown has an unfettered discrotion to accept or rejeot
the Prime Minister's adviee to dissclve Parlienent dut thapbiis right
wonld be exercised only in exceptiocnal circumstances, Arthur
Imidﬂt‘f&iu the view that the Crown is clearly nntzmd to grant
dissolution when asked for, The same view is held by 9ir Ivor Jennings,
ancther suthority on the subject, as also by that great Coumener, 3ir
Winston Chrushill.

The British precedents in regard to the dismissal of a

| Governnent are also relevant. Three distinet mtuk have been adduced for

the disnissal of & cubinet. Firet, Af in the Crown's juigement, the
Ministry has lost the confidence of the people, Secondly, if the Crown is
satisfied that the Minietry has forfeited the confidence of the Eouse of
Commons, Thirdly if the Ministry is guilty of conduot that Justly ealls
for disaissal, Naturslly, in all cases, the electorate must be asked %o
give its verdiot and that verdict must be respected. This view extends

as far back as the commentaries of Lord Halsbury who wrote: "In cases
where the Ministry still retains the eonfidence of the House of Commons,
but the Crown has reason to believe that the latter no longer rupresents
the sense of the electorate, the dismissal of the Ministry or the

. dissolution of Parliament would be constitutiona); and oases of emergency
| mkzht comoiovadly arise where, through the wnfitness or incapacity of the

Il.llltq the e o
Justifisble and ::::-:.“lnt:;a:':: O eienisnal would be constitutional,

runiows to the natiom." . prevent the adoption of some course



