It cannot be denied that forms of government are

];oludy influenced by methods of election. This makes it desirable

that we should embark on a review of our electoral systea and
consider the need for electoral reform by recalling the obdjectives
and purposes for which elections are devised.

We may start with a general philosophy of government
'that those in authority should rule mot only according to the wishes
of the people, but that they should be consciously chosen by the
people. This means that those in authority should be, from time to time,
elected by the people who should have the power to renew at suitable
intervals the authority given to their representatives, Such a system,
is, of course, based on the willingness of those in office to hand over
power to their suecessors. Those whose political philosophies dictate
that they should behave like a oricket team, which ineists on batting
all the time and not giving the other side its innings have obviously

no place in & democratic set up. Such, for instance, are totalitariane,
whether Communist or Pascist,

The objectives of a sound electoral systeam can be spelt
out somewhat as follows. First of all, since unanimity is not possible
in human affairs, the majority should rule. That cannot mean only a
majority in Parlissent. It must mean a majority of the electorate as a
whole. Thus, the first principle of a sound electoral system is that a
majority of the electorate should have a majority in Parliament. Not only

that, but the size of the majority and the composition of the groups in
in opposition should broadly reflect the divigion of opinion within the



eleetorate.

If the different points of view within the electorate
are to be fairly and justly represented in a Legislature, 1t follows
that the system of eleotion should give the vote of each voter roughly
the same weightage. Any systea that gives one man's vote areater
representation or pull than that of snother is obviouwsly not a demooratic
system. Pinally, fair representation also means that each man's vote
should be effestive. When a system of election involves a waste of
s large number of votes due to their finding ne representation at all,
that system again cannot be called a democratic one.

Finally, while providing stadle government, the electoral
system should also create a reasonable bdalance between those in government
and those in opposition, Whea this balanoe is destroyed, there is a
lopaided result with a bloated and arbitrary government on the one side
and sn impotent and irresponsible opposition on the other,

CONSTITUENT ASSEMBLY'S CHOICE:
I remeaber the meeting, prodably some time in July 1947,
, "hen the question of choosing an electoral system came up in the
| relevant Committee of the Constituent Assembly with Sardar Vallabhbhai
Patel in the Chair. Dr. K.M., Munshi moved as a general principle that
there should be reservation of seats for different recognised minorities
in the various Legislatures. To this, I moved an amendment:

"That the representation of minorities, vhethes
political or commumal, be secured not by reservation
of seats but by a system of proportional representation,

preferably by cumulative voting i{n & multi-member
constituencies.”



I argued that if a system of Proportional Representatiom
was adopted there would be no need whatsoever to reserve seats for
the Harijsns or any other mimority. My argument was based on my general
support for this method and my aversion to the British system which
had already led to distortions in British political 1life. I was also
motivated by my strong opposition to breaking up the Indian nation inte
compartuents, with seats reserved for esch of them. I got heartwvaraing
|support from Dr. Asbedkar for the Harijens, Nr. Frank Anthony for the
| Anglo-Indians, Dr., Mukherjee, the spokesman of the Indian Christian
| gomaunity, and members of the Muslia League. They were all prepared to
surrender their reservations if ay proposal was adopted,

Unfortunately, Sardar Patel turned down my proposal by
‘arguing that its scceptance would lead to shifting coalitions and
instability, as in France. What he wanted was a strong government backed
by a decisive majority in Parlisment and a two-party system, as in
* 'Bmgland, He thought the British electoral system would give this result.

I on ny part ventured to avgue that the number of parties

was not 80 much & result of the electoral system as of national teamperament,
Unlike the Anglo-Saxons, with the strong predilection for compromise,

and more like the Latins, with their proclivity for splitting and splintering,
the British systeam, if applied to our country, would not yeild the same
results as in Britain. When the vote was taken, ny anendment was lost

with only three members voting for it, while Dr, Munshi's proposal was

carried by the Congress steamroller majority. So reservation of seats

for the minorities in the Legislature and provision for Anglo-Indian
representation was provided in the draft constitutioen,

L]




!mmtuuu-mdmu-d Representation was
ﬂmmmluuummmhmmmu for the
Harijans or any other mimority. My argwment was based on my gemeral
support for this mederm, seientific methed and my aversion to the arehaloc
British system which had already led to distortions in British pelitical
1ife. I was also metivated by my strong oppesition $o breaking up She
Indian nation into compartments, vith seats reserved for eash of thea,

1 got heartwaraing support frem Ur. Asbedkar for the Harijans, Nr, Prank
Aathony for the Anglo-Indians, Dr, Mukherjes, the apokesman of the Indian
Christian community, and sembers of the Muslim League. They were all
prepared $o surrvender their reservations if my proposal was adopted.

; Unfortunately, Sardar Patel turned down my proposal by

"1 arguiag that its acoeptance would lead to shifting ccalitions and
finstability a# in France. What he wanted was a strong govermaent basked
by a decisive majority in Parliament and a twe party system as in England.
fle thought the British eleotoral system would give this result.

I on my part ventured to argue that the number of parties
was not 80 much a result of the electoral aysteam as of national temperameat,
Sinoe we Indians were unlike the Anglo-Saxons, with their strong
predilection for compromise, and more like the Latins with their
proclivity for splitting and splintering, the British system, if applied
%o our countxy, would not yeild the sanve results as in Britain. Om the
Sontrary, I warned, the British electoral system, with a nulti-party

systea which we were only toe likely te have, would play havee with
our yowng demcoracy.

Then the vote was taken, my amendment was loat, while
Prs Mumshi's proposal was carried by the Congress steanreller majority.
So reservation of seats for the mimorities in the Legislature and

provision for Anglo-Indim representation was provided in the draft eonstitutie
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Even so, I did not accept defeat. When the full Assembly
]conllltrod this matter and Dr. Munshi moved that cumulative
'voting should not be accepted in elections to legislatures, thereby
making single member oconstituencies compulsory, I moved an amendment ¢

"Fhat no decision be recorded on this resolution
and that the matter of cumulative or distributive
voting be determined when the demarcation of
constituencies and the electoral law are decided."

Unfortunately, this too was defeated by a large majority.
1. CENTURY 'S ERIENCE:

| Looking back at this discussion one can only regret that
Illir counsels did not prevail. As a result of reservation being
'l#otptcd for the Harijans, India is still plagued with the

phenomena which have resulted in the exploitation of the Harijans

by unseruplous and corrupt leaders who have used them to get into the
Union and the State Governments, It is also a major cause of corruption
in our national life which comes from the buying and selling of the
votes of many Scheduled Class members in our legislatures.

If the record ifs to be judged by the extent to which the
government of the oountry has reflected the view of the electorate, the



, cenclusion csanot but b:f 11&% one. For the entire period from
illo to date, ome particular political party has beem in office in
Bew Delhi, the Union capital. The same political party, has with
some exeeptions, been in office in most of the States of the Indiam
Union without a break. While this may not be a good thing from the
point of view of a live democracy where parties alternating in office
are a desirable feature making for clean and efficient governaent,
nor in a Pederal system which can only work where the colour of the
State Governments do not always have the sane hues as that of the
goversment at the Centre, from an slectoral angle there is nothing
wrong with & party which enjoys the continued support of the electorate
remaining in power., There sre democratic countries like the
Scandanavisa countries in Europe where a single party has remained in
office with popular support for decades without the quality of their
democrasy suffering or being gquestioned. Such, however, is not the
ease with our own country,

What is shooking in our experience is that in no single

| General Eleotion to Parlissent has this party which has enjoyed a
monopoly of power been able to secure even a bare majority of the votes
cast and yet, throughout this period, ritl!l the exoeption. of four

years from 1967 to 1970, that the party enjoyed a najority of more

than two-thirds of the seats in the Lok Sabha, which it has misused

to amend the Constitution. Since this is a faot of which a large
number of people are mot yet aware, let us exasine the detalled figures,
general election by general election:

Congress Votes Congreas Seats

1952 Parlismentary Kleotions 48

74.4
1957 Parliamentary Klections 47.4

75.1
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Congress Votes Congress Ssats
—{Rezesat)

1962 Parlisnentery Elections 44.7 73
1967 Parlianentary Elections 40.9 54.4
1971 Parlismsentary Elections 43.5 67.9

This distortion of the popular will is shocking enough
put it becomes even more wnacceptable when it is resalled that those
\-u voted in these elections were just a frastion of the entire
folutw:h. Thus, to take the last General Elections, namely those of
1971, when the ruling party was reported in the press $o have obtained
*s massive mandate”, the figures pudlished by the Zlection Commission
show that only around 54% of the slectorate sast thelr votes and that,
of these, €3.5 percent voted for the Congress Party. The nett result
of this turns out to be that the percentage of the elestorate who voted
for the ruling party did mot exceed 24, To put it amother way, oaly
ong out of four Indisns of voting age cast his or her vote for the
) ruling party which, nonetheless, obtained 67.9 percent of the seats in
?tlu Lok Sabha, thus being in a position which it misused in due coursé
$o enact Aaendments to the Comstitution sueh as the 24tk and 28%h
Angndments vhich uanldermined the Pundementel Rights of the citisen, the
veto povar of the President and the independance of the Judielary.

The record of the Indian electoral system has so far
\violated every sound principle of elections, It s not s sajority
'of the electorate but a minority which has monopolised political power,
The votes of the electors have not snjoyed equal weightage since it
Bas taken the Congress Party a much smsller quets of votes $o gt a
Heaber elected to Parligment than that required by various opposition
parties %0 get a seat. Pinally, the votes of literally millions of
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voters have been utterly ineffeotive and wasted and large numbers
of yoters have in efféoct been defranchised. Surely it will not be
argued that a single party government supported by only a minority
of the electorate is preferable to a coalition government backed by
a majority of the voters.

Views may differ as to whether this system has given India
clean and effieient government. For whatever little it may be worth,
ny own view, based on experience as a Member of Parliament for most of
[the period, is that the system in Delhi and the State Cepitals cannot
be described as providing efficient administration. In so far as
‘corruption is concerned, the massive support received by Jayaprakash
Narayan to his campaign against corruption would indicate that a large
majority of the Indian people do not believe that the system has provided
clean and honest government,

IMPACT ON PARTY SYSTEM:

There is another aspeot where there can be no room for
difference of opinion and that is as to whether, as Sardar Vallabhbhai
Patel had no doubt hoped, the adoption of the British system has resulted
in approximation in India to the British twe party system. Here the
record is clear and negative. The electoral eystem has in no way
encouraged the emergence of two major parties nor reduced the number of
parties which throughout the period, judging by the reports of the Election
Commission of India, have always exceeded half a dozen on the national plane.

In case anyone would like to hug the illusion that the
system has not been tried out for a long enough time and may be
ur.pootod to yeild better results in the future, I may perhaps be
Lpu'littld. to quote from the Report published at the énd of February
1975. by the Committee for Electoral Reform of which I wes a member



appointed by Jayaprakash Narayan on behalf of the Citisens for
Demoeracy: "It is relevant to peint out that there is so far no
indication of any progressive decline in such distortion with the
passage of time. The proportion of distortion ranges normally
between twenty-four percent and thirty percent., The long-term
operation of this electoral system does not, therefore, hold out any
prospect of this distortion being mitigated."

: The Committee noted that even in Britain, the home

of the single member constituenoy and 'first past the post', where
it had not been challenged for generations, the inequities of the
system had now led to major contreversey and a demand for electoral
reform. Even some time earlier, Mr, James Middleton, Secretary of
 the British Labour Party, had conceded that there is no greater gamble
on earth than the British General election.”

In India, the objections to this system, according te
| the committee, were no longer academio or abstraot, It had led to
' conorete evils and had created a situation where there was a danger of
people losfing faith in democratic institutions and the eleotoral

process, Juch a eituatien was generating large-scale popular glienation
and apathy.

_ OQur Committee therefore came to the conclusion that the
' experience of the last quarter of a century in India makes it necessary
to search for a fairer system of election.

THE ALTERNATIVES

OQur Committee went on to consider the various alternatives
to the present system such as the system of the Single Transferable
Vote, the Cumulative Vote, the List System and the Second Ballot.



| htoretioally the best system of Proportional Representation
| {s that of multi-member constituencies with, say, five seats, with

s Single Transferable Vote, Unfortunately, this has to be ruled out

{n India for two ressons. The Simzle Transferable Vote, which requires

the voter to indicate his preferences on the ballot paper, implies
literacy. A predominantly illiterate electorate like ours camnot

possible exercise it.

The nearest alternative to the Single Transferable Vote,
t\tmuh in a country like ours, is the system of the Cumulative Vote
which worked very successfully in the eleotions to the Bombay Municipal
Corporation for several decades. Here too, the constituency will have
about five or more members each. Each voter will have as many votes
and he oan give one or more or all of them to any one candidate. When he
gives all his votes to one eandidate he casts a *Solid' vote, This means
that no minority, political or otherwise, which covers tweanty percent
or less of the electorate goes unrepresented, and, if it so desires, it
can nominate at least one member, Here, literacy is not an objection
because there would be a separate ballot box for each candidate, as
was practised earlier, bearing the symbol of that particular candidate,
and the voter can put im the whole voting p Or one or more coupons
vhich foram part of the oard into the box, case he may desire.

Another alternative is ocalled the List System. Here the
country is divided into States or Reglons and each Party puts up its list
of candidates for each region in order of preference. The voter votes
for the 1ist of the Party that he favours in that particular State or
Reglon. The seats allotted to that State or Regiom are then divided
between the Parties proportionately to the number of votes received by
each Party, the first so many candidates on each list being declared
®lected according to the number of seats %o whioh it is entitled. This



evalent
France.

systeas prevails in Italy, Israel ,uSwitzerland, therSéandanavian  countries

and the Benelux countries.

An advantage of the Liat Systea is mot only that 1t i»

properticnsl, but that it reduces corruption as sozpered with the present
' system and all other alternatives, No candidate caa hope to bridbe the

voter because there are millions scattered all over $ha State or Region.
Sor can any Party hope to do so besause of the numbers invelved. The only
element of money power that can perhaps oreep in is that a man who gives
a fat donation to a partioular politieal party might be rewarded by having
his name put high up on the list of that Party along-side of 1ts active
political leaders and fumctionaries, It will be agrsed that this 15 mot

at all as objectiohable as the bribing of voters by individual candicates.

The disadvantages of this system ave (a) 1t gives the

| Party caucus or leadership a great deal of centrel, (b) thers is mo link

betwesn the Meaber of Parliament and a particular constituency, snd (o)
it leaves no room for independant candidates.

Tet another alternative to conaider is the systen of the

Second Ballot( The Second Ballot calls for a run-off election between

two leading candidates in esch Single Member Constituensy where the
leading candidates does not Zetl.a clearrmajority of the votes polled

on 3he firet cccasion. It involves eliminating the weaker candidates and
€1ves an opportunity to each voter to exercise his second cholce as
betwveen the two leading candidates. This has the advantnge that, to some
extent, it givea effect to the principle of the Single Transferable

Vote but without requiring literacy on the part of the voter. It alsec
Bas the advantuge that each Nembur of Parlisment has the support of the
majority in his own Eleotoral constituency whereas in the present Lok



Sabha the large majority of meabers only received the supporsd of

s ninority of those who voted in their constituencies wvhile the
majority of votes were wasted oving %o a large number of candidates
splitting the vote. While this system would not produce a Parliament
asourately reflecting the wishes of the electorate, it would eertalinly
elininate the grave distortions of the present system.

The Second Ballot is held a week or so after the first
one. It may be argued that the system of the Second Ballot will inecrease
the cost of elections. In so far as the governmental apparatus is
conoerned, that is so. But it need not involve higher costs to the
candidates or parties if, in place of the present period stipulated
between the date of nemination and the date of polling, a period which
is one week shorter were to be presoribed by law.

Our Committee found difficulties in the way of

- adopting any one of these systems although it conoeded their advantages
and it came to the unanimous conclusion that what would be desirabdle
for adoption in this country is what may be described as a Mixed-System
which, on: one hand, combines the advantage of aaintaining the nexws
between the member of the legislature and his constitueney and does

not reduce the importance and independence of independant candidates
with the implementation of the important prinociple that a legislature

should fairly reflect the various tremnds of public opinion and the will
of the clectorate.

Since the Committes went on to recommend a study and
conaideration of the West German system, it may be worth while setting



out She main features of that eystem. The West German system was

fivat evolved soom after World War II for the first poet-Hitler elections.
It consists of electing a eertain frastion of menbers, roughly half,
exastly a8 in an Indian General Heotion and then correcting say aise~
representation or distortien of the popular vote by adding members from
Party 1ista 5o as to make the total representation of each Purty as aear
proporsional as possible. The defilss of this system have varied from
time to time but its main attraction to us would be that it would net
distetd our Constituencies or the method of the marking of our ballot
papers and would mot invelve an inerease in the sise of the House of o
Pecple. But 1t would mean doubling the size of -uhﬁl-utnitmun;. ‘which
is already large., In oxder to meet this diffioulty, it was suggested to the
Kleotoral Reform Comaittee that two-thirds of the seats in a Leglslature
should be slected by single-meaber constituencies and one-third from the
Lists, thereby making it necessary for the sise of the present
constituencfes to be inereased by mot more than fifty percent,

The results of the mixed system in OGermany are
incontestably good. Par from resulting in a preliferation of parties,
/the systea has thrown up three strong, stable parties, namely the Christian
‘Demooratic Party, the Free sratio Party (Liverals) and the Soetal
Demooratic Party. It has also/ the advantage of providing a stabdle
governaent, For nearly two decades there kus o:l.y one Govermment, namely
& coalition of the Christian Demooratie Party, led by Dr, Adenguer, with the
Free Demooratic Party. Later there was a new and equally stable
coalition, that between the Social Demoorats and the Pree Demoorats which
has ruled now for several years . The adsinistration provided by these
two conlitiohs has not only givem stable government but has given strong
leadership which has suoccessfully perforaed a drastic ourrenay reform,
created the Cerman 'miracle’, and pursued o consistent foreign



poliey.

It is obvious that in erder to give effect to a basic
refors of the elestoral systea of this nature, moving over from the
‘present '-nto- of 'first past the post' to » mized system of proportional
éwutm as in West Germany, we shall need a great deal of popular
| edusation before sy government in office benefitting from $he present
‘inequities can be persusded to aceept the change. The need for a
campaign of publie education is reinforeed by the monthly Survey
of Publie Opinion published last month by the Indian Institute of
Public Opinion, (VolXX,No.3) which discloses that twenty pereent of
all NPs and MLAs had never heard of Proportional Representation ! If that
wia the oase with our slected legislators, one ean imagine the extent of
the igsorance on this igsue that must prevail among the wider publie.

A change in the electoral system is urgently called for.
Unless this is undertakem, not all the other changes put together
can ensure a falr and demooratie government for our people. There are howseasy mfu
other changes in the electoral law about which there has been recently
s certain amount of publie discussion. Ameng these are the compsotion
of the Election Commission, the misuse of govermmental authority, the
question of election expenses and the methods for the polling and counting
of votes. We may mow proceed to consider some of these aspects.

ZHE LECTION COMNISSIONS

It is obvious that the efficlent functioning of the Kleetion
Comaission set up under our Constitution 1s a basic need in a systemof
fair and free eslections. Hot only should the Eleotion Commission, like
the court:of law, be independant, but it must also manifestly appear
to be independant, in the exercise of its powere of organising and
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conduoting elestions. Bvidense led vefore the Eleotoral Refora
Comaittes left on us the impression that pecple believed that in
recent years the Election Commission had become less independant of the

Executive than in the early yesrs after Independanes.
e

‘-;; of the ways in which this widespread lack of
confidence is expressed is the readiness with which complainte nade
during recent elcotions sbout irregularities and the rigging of electious
have recedved acceptance.

The Electoral Reform Committee has therefore made a
proposal that, as provided by the Comstitution, the Commission should no
[longer consist of ounly ome person but should consist of three persons
'who would share the responsibilities at present fallimg on the Chief
Election Commissioner.

The method of selestion of these perwons is also relevant,
| The Conatitution provides that thuhmgntmt- should be made by the
 President and, as I mentioned ia-ay fiset lecture, it has been assumed
tlu.t the President would in $his respect, as in all others, act on the
advise of his Council of Mznuton. Here, however, is one function of
the President whioch cannot and should not be 30 exercised, The Electoral
Refora Comaittes has therefore suggested that mesbers of the Election
Commisslon should be appointed by the President on the advice of a team
consisting of the Prime Minister, the Chief Justice and the Leader of

the Opposition in the Lok Sabha or, in the sbsence of such a funetionary,
& Neaber of Parliament selected by the Opposition., The Committes has
also suggested the appointment of Reglonal or State Comnisoioners.

MISUSE OP ADMINISTRATIVE MACHINERY

Another important issue is that of eliminating
opportunities for the misuse of governmental power and aachinery by the



party in office. Rajaji had once suggested, in the light of his
experience of the working of this system both as the firet Indian
Governor General, &3 Governor of s State, as Union Home Minister and od
Chief Minister of Madras, that the Cabinet should resign six monthe
before the Gemeral Eleotions and allow the sdmiaistration to be earried
on by the permsnent clvil servants, so that the politicians in offiece
would be unable tc misuse thelr position and patremage. Our Committes
found this suggestion toe fer-reaching and suggested instead that there
should be legal sanction to the effect that the Government of the day
should funetion as a caretaker government from the time of the
ansounosement of the disselution of Parlisment or a Legislative Assembly,
as the case may be, until polling day. During this period, the care-
taker government shocld mot (a) fnitiate and annocunce new policies,

(b) premise or start new projects, (o) grant allowances or loans or
selary inorease; or (d) held official funotions attended by Ministers,
Deputy Ministers and Parliamentary Secretaries, The Committes also
recomnended that betweem the date of dissolution and pelling day, there
should be several other limitations and cheocks such as thit Ninisters
should not travel except at their own expense and should not use
government alreraft or vehicles) that they should not be given time either
on radio or television beyend the time allotted %o their parties for
election propoganda; that mne advertisements of Government's achievements
should be publishedy that no police officer above a certain level

Shouid be transferved from his post; and that publiec vehicles exocept
public Sransport should be used only to the extent mnd the mammer
peraitted by the Heturning Officer.

| There Itu}_ou o great deal ?f dlsenssion in this countzy
about the manner in which &udio-visual media. of Broadoasting snd
Telavision should be regulated., It is mY view that no exhortations nor

. ®ven legal provisions will suffice so long as these national services
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are run departaentally by those im office. The only real safeguard
againet their misuse for election purposes is the bringing into

existance of statutory sutonomous bodies such as the British Broadcasting
Corporation and Independant T.V. which have proved how well such
institutions funotion. As it happems, a Committee appointed by Governaent
Lllhl the Chands Committee had pointed this way out several years age,
but wfortunately their Beport has not beem implemented and, uatil that
is done, I fear that these extremely vital channels of communication )
anong & people many of whom are still illiterate, will continue to be
aisused by thoas in authority.

ZHOQUET POVER"

There has been a great deal of discussion in the Press
| and otherwise about the rele played by money power in politics and in
| olections, ¥With a view to limiting the impact of money power in elections,
'the Blectoral Heforam Committee made the following recommendstions:

(1)

(2)

All recognised political parties should be

required by law to keep full and acocurate ascounts,
including thelir sources of income and detaile of
expenditure, The accounts should be audited My
Chartered Accountanta nominated by the Elestion
Comaission and should be open to pudlie inspection
on moderate charges. Keeping of false ascounts should
make the office-bemrers of a Party punishable of a
cognisable offense,

In every constituency, all the amounts spent for the
furtherance, direetly or indireotly, of the
prospects of a candidate in an eleotion shall be
disbursed through his election agent. These should
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include amounts spent by the candidate’s
political party or any organisation or persomns
supporting him. The present altogether
unrealistically low ceilings on expenditure
should be raised. All contracts whereby election
expenses are incurred shall, in every case, be
entered into by the eandidate himself or by

his election agent, and by nodody else. The
provisions of Sections 60-83 of the (British)
Representations of the Peoples Act 1949, should be
referred to in this conneotion.

I may be permitted to state my perscnal conviction
|uut no legal measures of this nature, however desirable they may be,
‘.II be counted upon to fulfill the objectives in mind. "hile not
opposed %o regulation or legislation for effecting social reforam and
the improvement of the human condition, it is my conviection as a Liberal
that you cannot make men good by enacting laws. In the long run, it
is the character of people resulting from the influence of the paremt
and the teacher and the disciplines to which young people are subjected
that will produce results, In the U.5.A., financial eontridutions to
parties have been subjected to striet legislation. In Britain there
has been no such lul-hﬂu, Yet, can there de any doubt that elections
in Britain are cheap:: and clean:r, while elections in America and
India are corrupt and extremely eypensive ?

] So long as there is economic inequality there camnot
be equality between individuals and parties in an electoral contest,
Just as tax laws are evaded, just as the controls prevalent in India
have ﬁﬁi- birth to the hoarder, the blackmarketeer and the smuggler, so



will electoral contrels be brokes. The way in which the present so-
called ceilings on expenditure have been almost universally ignored
by the candidates of all political parties without let or hindrance
for the past two decades proves the point.

: The Communist Parties have therefore logically suggested
' that private preperty be sbolished in order to deal with this evil.
'{l-o of us may be forgiven for considering this remedy to be many times
worse than the disease. Wherever private proparty is aboliched, free
eleotions are also abolished along with opposition candidates and all

that happens is that the man with police power replaces the man with

soney power but with this difference that, while money power is, in

all free countries, fairly reasonably distributed betweem political parties
|and groups, in the police state where there is no private property

ther is a complete monofoly of power in the hands of those who contrel

the secret police.

Thers are two/specific issues which come up at this
stage. The first 1s as %o whether or not Joint Stoek Companies should be
permitted to contribute to politioal parties and their election funds,
During the fifties and early sixties there was no bar to such
contributions but in the mid-sixzties I remember raising this matter
a8 & Member of a Seleot Committee dealing with Company Law, by moving
that contributions of this nature should be banned by law, At that time,
Mr, Lal Bahadur Shastri, the Minister piloting the Dill, though he
expressed his sympathy with ny point of view, found it difficult teo
scoept Y Proposal which was defeated by the vote of Mr., Nehru's

ﬂoohnn Congress: Party, though all other parties supported my
proposal, :



Some years later, the same Congress Party brought
!‘uﬁll a proposal %o ban any contributions. Though thelr
motives were not olear, some ts, consistent with our record,
supported the propossl in Parlisment. It is alleged that the result
has mot been desirable, since in a controlled economy it is mot
possible for business houses to resist the pressure of those in offiee
for contributions. But mow it appears from presa reports that the
same people want to remove the ban and go back to the earlier
position. Onee again it would serve no purpose to discuss their
motives, but I az glad that the Flectoral Reform Committes has
expressed the view that "in primoiple a Joint Stoek Company which 1s
formed by s large number of shareholders holding different political
views for the purpose of commercial and industrial activities should
not be allowed to contridbute collectively to a political party.
Even if a majority of the shareholders may be inclined to do so, it
would be doing violence to the feelings of those shareholders who
hold different views, We are not satisfied that legalising company
donations will neceasarily prevent clandestine payments being extorted
from companies., We, therefore, recommend that the present ban on
corporate donations should continue. Indeed we believe that the way
in whioh the ban at present is being evaded by large payments being
usde for so-called advertisements in the so-called souveairs of
political parties should be prevented by law.*

A suggestion we in owr Kleotorsl Refora Committee
sccepted was that, in order to encourage the resort to small
cont>ibutions from a large number of persons, rather than large
contributions , our Commitiee vecenmended thet any donation to a
political party or for a pelitical purpose up te Rs.1000 per vear
POr Assesses should be eligible for exemption from Income Tax,

Another suggestion is that iﬁ way %o equalise the
burdem of eleotion expenses which have skyrocketed in recemt



yoars, well beyond the impact of inflatiom, would be for the State
to provide funds to parties or candidates. Sings the only way in which

this can be done is, as im eertain other countries, to make the

contridution roughly propertionate to the mumber of votes secured by

each party durimg the last Ceneral Elections, 1% is clear that the result
of such & provision would be to make the taxpayer pay to perpetuate the

' rule of the party in office and also to perpetuate the existance of the
other parties. It would also penalise any new development such as the
 'Janta eandidates' who have recently found favour with the electorate i
aore than one hy-slection., I may be forgiven for observing that I cam

think of no worse reforam than this which would artificially bolster

| the survival of pelitical parties whose ruutrnhu Independance has not,

| %7 and iicge, been & notadly good ome and alac freese the political
structure of India inte this undesirable pattexra, The only result would

be that, when a change bdessae necessary, it could eonly ceae by revolutiomary
methods and by the sasshing of the Constitution - a developsent I for

one would deplore.

All the sam®, it is pessidle to hold the view that certain
- facilities should be provided by the State, not by paying out cash, which
- h disastrous, singe such sash 13 often diverted to purposes other
thnll‘or which it is intended, but by providing free services or

facilities of a minimal kind, The Electoral Reform Committee suggested
thats

(1) Printed carde giving the wegletered number of
a voter and the polling booth where be may cask
his or her vote, along with the names and symboles
of oandidates in the order in which they womld
appear in the ballot papers, should de made available
%o all voters. These printed cards should be sent W

postal delivery to the satisfeotion of the candidates
or their slection agents.
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(2) each eandidate should be entitled %o send
to each voter, free of postage, one communication
containing matter relating to the election and
ot exceeding two ounces in weight, and

(3) twelve coples of the relevant electoral roll should
be supplied to each oandidate free of charge.

CHANGES 1§ ELECTORAL LAV AND PROCEDURE:

Various changes in the eleotoral law were mooted before
the Eleotoral Refors Committee and one which we accepted was that
| singce the age of uajority in India is eighteem years, there was no
. reason why in order tv get on the elestoral roll a man or a woman should
| wait t111 the age of twenty-one, The Committee therefore recommended
that the franchioe should b@ extended to all persons on their attaining
the age of eighteem,

There is a certain amount of feeling that the procedure
followed during the polling of votes and the countiang of votes needs to
be oarefully examined. Thus, the numbering of polling boxes and
precautions taken while the polling boxes are being transported from -
the polling booth to the counting centre should beave no room for mischief.

The long interval that takes place between the polling
and counting of votes is undoudtedly undesirable as it gives rise to
& great deal of suspicion. In most democoratic countries the votes are
oounted immediately after they are polled and there is mo reason why
in India this should not take place. This would no doubt necessitate the
holding of eleetions on the sasme day all over the State or the country,
85 the case may be, as it is desirable that the result of ke elections
in one area should not influemce the vote in others. It is desirable



/that sdministrative srrangements be made for simultaneous voting and
sounting of votes.

A ohange that was made on the eve of the General Elections
of Mareh 1971, to the effect that the counting of votes which used to take
plase polling booth wise was mow %o take place constituency wise'by the
ballet papers from various pelling booths being put in a drum and mixed
up and then counted has been attacked by almost all political parties
exoept the one in office and it appears that it was made without any
consultation with the pelitical parties.

"hile there may be semething im the argument that the
current systeam of mixing votes prevents intimidation and harassment by
making it impossible to identify the way in which a particular village
has voted, the suspioion that the new system facilitates tampering with
the ballot box papers aad making detection more difficult is also relevast.
The report of our Klecteral Reform Committes on this ubject was: "Mixing
up of ballot papers of various polling booths has given rise to grave
aisgivings. For one thing, it might be difficult to identify offenses at a
particular booth, For instanee, there might be some ballot papers found
in bunches or without the signature of the officer conoerned. If ballot papers
are mixed up, a corpelation betwesn them may othervise not be established.
Similarly, aay complaint at a particular booth may lose its validity if the
counting is not done separately. If, on the other hand, counting is
done separately end a polling booth over-powered through violenece, co-
relation may be established between the polling of the votes and the offence
comaitted. Jimilarly, counting agents can kmow by eounting at every dooth,"”

When all is said and done, however, it is the character of the
voters and the candidates and the vigilanse exercised by the electorate
vhich can ensure free and fair elections. Eternal vigilance, it has been
sald, is the price of liberty. It is also the price of free and fair elections.
Voters' Councils at the grass roots level, preferably consisting of those
¥ho do not owe allegiance to any politieal party, may be one form sueh

popular inwitiative may take.
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On February 27, 1947, the Comstituent Assembly of India
set up various committees, and I was fortunate enough to be elected to
two important Mttm.ﬁo Advisory Committee and tlnzcmittu
on Fundaramtal Rights, whose other membera included Acharya Kriplani,
Professor X.T. Shah, Rajkumari Amrit Kaur, Mrs. Hansa Mehta, Sir Alladi
Krishnaswami Ayyar, Dr. K.M. Munshi, Sardar Harnam Singh, the
Honourable Manlana Abdul Kalam Asad, Dr. B. R. Ambedkar and Mr, Jairamdas
Daulatram.

A¢ the very first meeting the minutes report that I
 expressed the view that the rights which could not be enforced by law
should not be included among the Fundamental Righte. I suggested the
setting up of an independant supreme judicial authority feor pronouncing
Judgement on the wvalidity of laws which might infringe the Pundamental
Rights of the citizen. I also speke for the assertion of the
Fundamental Rights of groups of citizens like minerities in addition
to the rights of individual citizens.

In the light of later controversies and attempts to
amend the Constitution by the 24th and 25th Amendments, it is
interesting to recall that Sir B.N. Eao, who played = big part in the

. framing of the draft Constitution of India, had s in his Report te

the Constituent Assembly, suggested the insertion of a olause which
would have done exactly what the 25th Amendment newv seeks to do. His
draft clause (10)2 ran as followss

"No law which may be made by the State in the

discharge of its duty under the first paragraph of

this seoction and no law which may have been made by the
ft:t: in pursuance
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of the prinoiples of peliey mow set forth ia
Chapter III of this Part should be void merely
ﬂﬁlﬂﬂﬁﬂﬂiﬂhﬂnmpﬂmtmd
Seotion 9 or is imcemsistent with the provisions of
Chapter II of this Part.” |

(Section 9 partly corresponded to the present Article
13 and Chapters II and III to parts III and IV of the

present Constitutiea).

| Happily, Sir B.N. Es0's suggestion was not accepted and
‘'we thought we had placed the Fundamental Rights of the olitizen beyond
'the seope of any mischief, Alas, we were to be proved wroag.

The Fundanental Rights Committee prepared its report
wvhioh was presented to the Assembly on April 3, 1947, In a covering
letter addressed %o She Chairman of the Advisory Committee, the

Comnittee explained what they had done on the subject of Pundamental
Righte:

“We have attempted to divide Pundsaental Rights into

two classes:

(1) Justiciuble rights, that is to say, rights
which can be nermally enforced by legal
action, and

(2) Non-justioiable righta, that is to say, those

which are not normally either capable of, or
suitable for, enforcement by legal sotion.
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*fypical of the former is the right which requires that

the State shall not deprive a oitisen of his liberty

without due process of law, It is obvious that if this
right/infringed, the eitisem ean and should have redress ia {1e
a oourt of law, for it is possible for the court te fiad ia

s given case vhether the right has been infringed or met.
Typlcal of the latter is the right which requires the State

to endeavour to secure s deomt standard of 1ife for all
workers. Obviowsly, it is as impossible for a worker to prove,
as for a court to find, that & general right of this kind

has been infringed in a given case. Ve have accordingly put
Justiciadle rights and mon-justiciable rights inte separate
chapters and hgve msde Lt oclear that the latter are intended te
be direotions for the general guidange of the State and are
not cognisable by any cours.”

"When the Committee began ites work, it was resolved that a
difference should be drawn into the list of fundamental rights
between rights which are enforceable by appropriate legsl
process and provisions which are in the nature of fundamental
principles of the social policy that s to regulate the
Sovernments ooncerned. In this respect, the committes has
followed the Irish model and adopted s middle course between
the one adopted by the franers of the American Constitutionm

and the one pursued in recent European constitutions which have
mixed up the two sets of rights,.®

THX_PUNDAMINTAL RIGHTS 7

The considerations that moved my colleagues and myself in
including in the Constitution a Chapter on Fundemental Rights and
Raking the Supreme Court the guardian of these rights vis-e-vis the



Executive and Parlissent wiere many and varied. There was firet the
recogaition of the faot that, while the majority may not always be wrong,
a8 the cynic has suggested, there was no assurance that it would always

be right. Some of the worse tyrannies ia history were to be found and are
even today to be found in countries where the legislature consists of the
slected representatives of the people. The faot that an action is teakem
with the support of a temporary majority provides mo guarantee that it

19 either faly or just or wise, Thus, Thomas Jefferson had opined that

"the tyranny of the legislators is the most formidable dread at present

and will be for many years.” There are certain rights that the eitisem
possesses that cannot bhe subjected to the whims and fancies of the majority
of the day and these are the rights that we listed and descrided as
Fundamental Rights.

These general considerations appeared to us to possess
\partioular validity in the case of a country like India with its wide
\nﬂ.nr of linguistic, cultural, economic and religious backgrounds and
klu absence of what may be desoribed as the "nom-conformist conscience.”

It\_l! not without significance that, when the Constitutioa
being framed, the Sub-committes on the Rights of Mimoritiee
took a decluion mot to submit 1ts report till 1t had &-good look at the
Report of the Sud-comaittes on "'\"'{::1““‘""' This was s recognition
of the faet that ¢ ights of the minmo es were dependant on
safeguards provided by the FPundamental llcht:;\“ \

Lwevg “nn vho gave expression to this philosophy was mone other
than Pandit Jawsharlal Nehrw who on 30th April 1967 told the Comstituemt
'Body that "a Pundasental Right should be looked upon, not from the
polat of view of any particular difficulty of the moment, but as something
that you want to make permanent ia the Constitution."
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' ‘Paie was mot at all a matter for surprise eonsidezring
| that the demand for certsin basie rights was reiterated throughout
the struggle for national imdependanae and dates back to the Swarad Bill
of 1095 imspired by Lokmanye Tilak, which sought to guarsntes' freedon

of expression, imvielability of one's heuse, right te property aad eqpmdda
~ before the law.”

BALTALE AN EXCEFTIONY

: I% wil]l be seen that we made a striking departure froa the
Irlthh Aysten. Sinae the detrastors of Tundamental Rights have, in
' Parliamens and outside, eften sought to draw anslogies based on the position
in Britain, it needs to be said very clesrly that in this respeet
Britain camn give us ns guidance, In Britain, thers i no writtea
Constitution or Pindezental Law., Parliasent is sovreign,wmlike owr
Parliament whieh is o swbordinate limd of the Constisution. The right o_f
Parlianent $0 deal wisth the Fundamental Rights of the citisen enjoyed
by the British Parlisment we rejected when we deoided on a written
Censtitution by whigh the Fundamental Righta and other prinoiples of the
Constitution could be protsoted from lews ensoted by Parliament. In this

i partieunlar respset, the British Constitution ia well nigh unique.

'hrhapo in the whole werld there is no country with repressutative
, fastitutions where thers are no limitations whick are binding on Parlianent

' in such cirewmstances as special mejorities or éndorsement by a
roferandum,

Yot another reason why Pariisment in India canmet be
SavEeign, as in Britain, is that cura im a Pederal Constitution, im whieh
Jl.llllativo povers are divided and the Union Parlisment cannot,

| 8ave in exaeptiomal etuwtmn. legislate on items in the State
Liss,
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| to whittle down the Pundamental Rights of the Citisen by enseting

' yarious Constitutional smendments which sought to truncate one or the

| other Fundamental Right. The first jmendment was passed in June 19851,
only & year after the coming into operation of the new Constitution.

The 17¢h Amendnent ceme into force on 20th June 1964, In betweem
anendments were made to the Constitution at an average speed of

sn asendment per year and more. Despite all these attacks on the various
rights of the citisen and in partieular the right of the agricul turist

to his land, by and large. the edifice created by the Constitution
survived,

It was reinforced by the historic juigement of the Supreme

| Court in what is kmown as the Golaknath case in the beginning of 1967.

| The majority of the Supreme Court deoided W-#-%# that any amendment

| to the Constitution which toek away or abridged the Fundamental Right of
the citisen ennumerated in Part IIXI, would be void. In doing so, the
Court over-ruled some of ite earlier decisions. Chief Justice Subha Rao
delivering the majority decision said: "In giving themselves the
Constitution, the people have reserved the fundanmental freedoms to themselver
It is not what the Parliament regards at a given moment aa conduoive to
the public benefit but what Part III declares protected, which determines
the ambit of the freedom. The incapacity of the Parlisnent, therefore, in
xereise of its saending power to modify, restrict or fmpair fundamental
fresdoms in Part II rises from the scheme of the Constitution and the
nature of the freedoms.” The Court arrived at its decisien by taking

he view that Article 13(2) of the Constitution which says categorically
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that *The State ahall not make any lav which takes away or abridges

the rights conferred by this Part and any law made in contravention
of this olause shall, $o the extent of the contravention be void,"

covers cmendaemta to the Constituti j:ﬁmun_m.--_n;_
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od by this judgement as also later ones ni'tllu out

of the natienalisation of banks and the abolition of the privileges
of the princes whioh followed the szne line of thought, those who sought

' %0 undermine the Fundamental Rights decided to make a frontsl attack

on the Constitution and the judgementc of the Supreme Court.

24th apd 2Oth AMENDWENTS:

This major attack was embodied in the 24th and 25th
Anendnents to the Constitution.On July 28, 1971, the 24%h Amendment Bill
was introduced in the Lok Sabha and was in due course passed by a big
majority. It came inte foree on S5th September, i’:‘)

;n 26th Amendaent came into foree on 20th April 1972.

The 24th Amendment seeks to « 1:nda, the judgement (i the
Uolak Nath case by providiag that firticle 13(2) does mot apply te
Sonstitutional anendments dut only to ordinary legislative bills. It is

thus aimed at empowering Parliament to abrogate all or any of the
Fundamental Rights of the citizem.

The R5th amendment, which is even more far reasching took
the matter several steps further down the slope. PFirst, it amended
ﬁtua‘.lo 51(2) andq destroyed the right to fair compensation and legalised

expropriation by substituting the word 'amouwnt' in place of the word
‘eompensation’,



Secondly, the M:@t to undo the
effect of the judgement in the Banks Natienalisation case by
ensoting that Article 19(1)(f) would not be applicable to laws
for acquiring or requisitiening property, notwithstanding that it
may violate even the rules of natural justice.

Thirdly, and worst of all, Article 31C was sought to
be inserted in the Comstitutien providing that "no law giving effect
to the policy of the State towards securing the principles specified
in clause (b) or clanse (o) of Article 39 shall be deemed to be
void on the ground that it is inconsistent with, or takes away or
abridges any of the rights conferred by Article 14, Article 19 or
Article 31j and that no law containing a declaration that it is
for giving effect to such policy shall be called in gquestion in any
court on the growmd that it does not give effect to such policy."

There are several vital features of the Constitutionm
that this Article seeks to destroy. First of all, this article
damages the supremacy of the Constitution and gives a blank
'ehnqu to Parliement and State Legislatures to violate the provisions
Tegarding human righte. Secondly, the Article subordinates the
Fundamental Rights to the Dirsctive principles of State policy,
thus making these platontiec principles, which were deemed to be
barmless when taey were enacted, subvert vital Fundamental Rights
of the citisen. Thirdly, by removing the barrier to arbitrary
amendment to the Constitution, Funamental Rights are virtually

abelished even though they still remain ostensibly on the Statute
Book.
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Then again, the Article destroys oompletely the right
%0 aoguire or hold property, the right/to be deprived of property /mot
sxoept by authwority of law, snd the right %o any compemsation worth the
naas. In eors, Avticle 51C authorises outright eonfiscation of any
preperty, large or small, belonging to any one, rioh or poorx.

It 1s not only property rights that are destroyed. This
Axticle also snuffs out other important rights, distinct from the right
to mportyj such as the right te equiity before the law, freedom of
speech and’ sxpression, freedon to assemble pencefully without arms,
fresdom to form associations or unions, Ifreedom %o move fresly, reside
or settle in any pars of the country., All these ¢an de jettisoned under
the ples of furtherimg soclal justioce,

Farther the citizen is not permitted to railae the question _
whether the proposed law weuld xesult in seocuring the Dizestive Prinoiples
laid down in Artiole 39(d) or (o). Thus s fraud on the Constitution
iv specifiocally protested. The right to move the Supreme Court for the
saforoeseat of the other Fundamental Rights is» destroyed by providing thad
the Fwndameantal Hights are wnenforeeadle againet a law purpomting to
give effect to the Direstive Principles while preoluding the Court from

sonsidering whether the law is such that it actually serves any directive
principle,.

Finally, in the guise of giving effect to the Directive

Prinoiples the position of regiomal, linguistic and cultural minerities
is gravely wndermined.

; In his book, Mr, R.A. Palkhivela comes to the conolusiss

Shat "tn the entire history of 1iberty never wers so many hundreils
of uillions deprived of so many fundamental rights at one feel swoop ss



by the imsertiom of Artiele 31C. De Tooqueville remarked that

nothing is more arduous than the appremticeship of liberty. It is a
md-ummﬂrunmu‘noﬂtum.{m
people that the betrayal of our basie freedoms exoited hardly any publie
debate.

The gquestion has been raised as to what was the intention
of the Constituent Assembdly in this connestion. Did we intend article
15(2) %o apply to amnendments to the Comstitution or did we intend that
\Article 368 regarding the procedure for amendments to the Constitution
should be independant of artiole 13(2) ? Considering the large number
of Members of the Constituent Assembly, I do not think any one person
can be expeoted to answer for all of theam., I can only state my om
- understanding and as (E happened, I am not the only Founding Father

alive to hold that view, My own understanding of the positien has been
| correotly cited in the Mimute of Dissent to the Report of the Joint
' Committes of Parlisment on Nath Pai's Bill, penned by Mr., Jairandas
Daulatram, a veteran Gandihian Congressman, with a very fine record of
public service behind him, when he says: "I may mention in conclusien
that the Advisory Committee of the Constituent Assemdly appointed a
special sub-Committee to deal with the gquestion of fundamental rights.
We were clear in view of the discussion and the spirit which prevailed
in the Advisory Committeee at the end of the struggle for National
Freedom that we were framing a set of basic rights which would
constitute a kind of past incorporating the understanding we arrived

at between representatives of all seotions of our people as to mutual
rights and obligations and conceived as essential for holding the whele
Gomposite nation together. The inviolability of this paet conceived as

& Vow is patent to our mind, We knew it was our objective and the need
jof the composite nation. Of the twelve members of the composite comaittee,

.!lil are now alive, Mr, Acharya Kriplani, Dr. K.X, Munshi, My, M.R. Masani,
MO Hanaa "htl' m H, "M and m‘l’ “ee



U I4 i{s mot s mere coimcidence that all the six of us
}-tulnumt the rights contained in Part Three were not to be
abridged or abrogatable by Parliament exoept to the extent and for the
purposes specified and provided in Part Three itself. And the only plasce
or part to abridge or abrogate it is in that Part iteelf."

The number mentioned by NMr, Jairamdas has since shrunk as
a result of the passing away of Br., K.M. Nunshi and perhaps some others.
Soon there may be nomcof us left, se it is just as well that I should
testify on this cccasion to what we thought we were doing vhen we drafted
the Constitution.

At this stage I must confess that the oonfusion to be found
in the eonflicting judgement of the Supreme Court probably arose from the
faot that thers was a certain amount of careleasness in drafting whiech
was at the root of all this trouble. While Article 13 made it very eclear
that Parlisment could mot touch any of the Futamental Rights embodied
in the Censtitution, we in the Constituent Assembly unfortunately forgot

to repeat this provision categorically in Article 368, This error
has been the gauwse of a great deal of confusion and is now threatening

to open the deor %0 a situation where our entire free way of 1life is placed
ia jeopardy,

ECONOMIC ADVANCE AND SOCIAL JUSTICEs

The real issue underlying the controversey about these
constitutional amendments is not se much louu&u f‘iulmphur . One.
In vhat kind of way of 1ife does one believe ? Here there is a distinet
:unh betveen two ways of 1ife - the liberal democratioc way, that i»
‘eabodied in our Constitutiom and the Totalitarien one followed by the
Fasolsts and Communists, The Marxists have invented a thesis that what
our Comstitution has described as Fundamental Rights are merely ‘formal /
fresdons such as the freedom of spesch, the freedom of the press,
habeas corpus, the right to travel and move, the right to choose and

change your joi)n‘ the rule of law. According to them there are



fresdoms which are superior to these and which they consider to be
‘veal' freedoms, which are bread, equality, the right to work and
social justice, Vhen these two kinds of freedoms clash, they claim
\that the 'formal’ freedoms must de subordinated and give way to the
'real! freedoms. . Soviet dictatorship, established by Lenin and
Trotsky was built oa this logie.

The fallure of the Soviet experiment to oreate a free and
squal sooiety by destroyeing the ‘formal' freedoms, should, however, give

‘the Maxists reasson to pawse.

A moments reflection would indeed show that there is mo
r‘m whatsoever why slaves should be given bread. From the time of
' the/Egrptian pyranids to Stalin's canale built by slave lasbour the
| man who has lost his freedom is alwvays starved. Why, when he is 8o
’ helpless should he be given bread ? So the Marxist dichotomy, "Bresd or
Preedon” is falwe. It is only in and through freedom that people get
'.'“.

" i "3he best answer to those who attempt to lay the miseries
of the people at the door of the Constitution was given by Lord
Halisham, the them British Lord Chancellor, at the Fpurth Commonwealth
'Law Conference in January 1971, when he saids

“It 1s only in conditions produced by law that freedom can
grow, It is only in conditions where freedom can grow

that human dignity can be achieved, It is only free human
beings who have attained human dignity who will be
ultimately secure in the possession of food, homes and jods
and the security that goes to make the good 1ife, Thies i»

the basie philosephy on whieh I build what I have to oay
about law and the common manm...



wCenstitutional 1iberties - freesdom of the person and of
association, equality before the law and liderty of
expression - precede and are the conditions of economio
sdvance and soclal security, both of which are largely the
result of constitutional freedoms and cannot be obtained
without them. This is why these who throw away constitutional
safeguards - elected governments, freedom to oppose,
independent courts - in the nase of economic advance, are
ultimately betraying the commen man, and depriving him of the
chance of social progress and the very things they promise his
in their party manifestoss. They are the reall class
traitors, because, in the emnd, they iupose themselves as
asters on those before whom they parade themselves as liberators.”

: Some uf us have for many years urged that ‘4 comprehensive
| and centralised system of planning ie not compatible with the rule
|of law. It has mow Deen established by these who call themselves Socialists
|and who supported the 24th and 25th Amendments that our warning was

‘mnot misplaced,

It is sometimes argued that all that is sought to be attacked
is the right to property and that no harm is intended by the 24th and
25th Amendments., to the other Fundamental Freedoms, That, however, is
not what the 25th Amendment says, Just as there is a very direet link
between the right to property and the other Pandamental Righte, these
anendammts have covered in their attacks all the Fundamental Rights along

with the right to property. Without the right to property, all other
rights tend to woaken,

Thus the right to freedom of the press is meaningless without
the right to omn o printing press and a man is only free to the extent
that he controls his physical enviromment to a Teasonable extent,



: ¥hen Mr, Kumarssangalam, a member of the Union Goverament
and s 1ife-long Communist, ifspite of his earlier tactical resignation
from the Commmist Party, spoke ia Rarlissent on August 4, 1971, on the
/ subject, he appesled to his fellow communists across the floor te
withiraw their anendanents seeking to protect the rl.ht? of freedom,

of spesch, expression and movenemt., According to him: If Parlisnent's
power is curbed, in this way, aotual experience will show that the forees
of the status quo would sesk refuge under those Articles to frustrate
socip-sconcmic measures whiech you value." In other words, he appealed
to thea, as one comrade to nnhu/', to remember that all these formal’
freedons which they were trying to protect must be sacrificed. The
Communist 'm:l-) recognising the voice of their master, withdrew their
mt-:

)

{jr. Kwmaramangalam, though net right was certainly logical.

'W&r
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Bals of Sunsse Gourt

It is e inviclable principle of Penstitutionsl lav that
e Constitution is what the Supreme Oourt says it is, snd tribute
-"-uhpnauumm-l the Nigh Courts in India
'for fearlessly oarzying cut their conskitutional mmdate, but for
which ﬁﬂmﬂt-wpwtﬂuhﬂt
BMoey bad called the extermal check of rewelution,

In the last week of April 1973, a crwel hlow wes sought
}bh“utﬁwdmmm. The Prise
Minigter reconstructed the Suprese Court by superveding tiree senior
Sudges who were in line for the sucgession % the post of Calef
Justied sad nominating someons who was said % be receptive to the
philossphies of her om Government, This sotion rightly outraged
mmhhémw. T™he resction of the Bar, which was
sanifested for the first time in Indian history bty members of the
profession going on strike, was heartening while the three judges
thenselves. asserted their selferespect and dignity Yy imsediately
resigning from the Banch,

e btlow that was thus stinick at the integrity of the
(Supreme Juliciary was part of a gemeral pattern to subvert the
-'Mﬁﬂﬁhﬂnﬂmptih%tmtnm
The method of the gup 4'etat end conspimmey wae evident in the hole
-lmmhuuhmmﬂhmuudh
mwhﬁnmnhatmhwmmuo-dfuto
day on 25%h April 1973, Perhaps it s not an acoldent that the
suthord tative defemce of this set was etrusted © & cosmmiot,

Nr, Mohs Kumaramang)as, hll-hr.fﬁoﬂlﬂntmm
mha—mmm-mw
tachionl one, Nr, Kusarasengalas's justificstion of o ‘comitted Judledary’



,._"
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hes dren from Ny, N,A. Palkhivals in his book, the conment that
"y gommitted judge is a contrediction in terms, You cannet hawve
;nu-luhla-'wlln then you om have boiling icecream.

| Bither a man is committed or he 1s & judge in the true semse; he
' esnmot be Both,*

Since freedos, like vesce, is indivisible, it is necessary
© sowd & mote of eaution that the indepedecs of the Judleiary
will stend or fall with the maintenance of /Fundamental Rights of
e oitisen, which inwolve the freedom of the wniversities, the
press, the fammer, the trader, the wrker md the buninesssen
whose fresdoms are also threatened,
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" has drawn from Mr. N.A. Palkhivala in his book the -comment that

"a committed judge is a contradiction in terms, You cannot have a
comnitted judge sny more than you osn have boiling icecream. Either
a man is oommitted or he is a judge in the true sense; he cannot

be both,*

SONCLUSIONs

Since freedom; like pesce, is indivisible, it is necessary
to sound a note of caution that the independence of the Judiciary
will stand or fall with the maintenance of the Fundamental Rights
of the Citisen, vhich involve the freedom of the universities, the
press, the farmer, the trader, the workers and the businessman whose
freedoms are also threatened,

"Educate our Masters™ was the call of a British politician
long ago. There can be no better exhortation than this to serve as the
Order of the Day in furtherance of the purposes which the supportgid
of Electoral Reform have at heart,



