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¢ THE HIGH CQURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE & CONSTITUTIONAL JURISDICTICM

WRIT PETITION NC, OF 19%4 -
STRICT

In the matter of Articles 14,
19, 226 of the Censtitution
of India; |

AND
In the matter of Representation
of the People:ﬁct, 1951;.

AND
In the matter of Section 29A
of the Representation of the
People Act, 1951 in respect
of registration of political

parties,

SWATANTRA DARTY (MAHARASHTRA)

—

through its General Secretary

Shr a .
shri L.R, Sampat having their )

Tegistercd cffice at Sascoon )
S1da., 143 M.G.Road, Bombay 23. )..Petitioners

Vereus
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I, WION OF INDIA, having 1ts )
office at Legal Dept.ﬁyakar- \
Bﬁa;an, Haharshi Karvé Road, )
Bombay. ‘

2, Chief Election Commissioner of )

India, having its office at )

—

Nirvachan Sadan, Ashok Road,
e il

New Delhi 110 001, )

3. The Secrefary, Election nt)

Commission of India, having its )

office at "irvachan Sadan, )

Ashck Read, Mew Delhi 110 001. )..Respondents

10,
" {HE HONOURAELE THE GHIZF JUSTICE AND
THE OTHER HOMOURABLE JUDGES OF THE
HIGH COURT OF JUDICATURE AT BOMBAY.

THE HUMBLE PETITION ‘OF
. THE PETITIONERS ABGVENAMED:

MOST RESPECTFULLY SHUWETH:
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1. The Petitipner is political pa:ty(gi Al )

r"Ind{j;jj:j})hnlaing i1+s own 1deology . The Petitioner
party camé into existence at Preparatory Convention
Py
held at Eombay from lst and 2nd August 1959. The

Swatantra Party is pladged to Soclial Justice and

equality of oppertunity for all people without
distinction of raliginn, caste, occupaticn or
political affillation. The Petifioner party holds
that progress, welfare and hap?iness of the pePple
of India QEpends on individual initiative,
enterprise and anergy. The Petitioner par?y stands
for the principle of maximum freedom for the
individual and minimum interference by the State,
consistent with the obligation to prevent and
punish anti-social activities, to protect the
weaker elements of society and to create the
concditione in which indiviﬁpql initiative will
*hrive asnd be fruitful, The Petitioner party /&%
opposed to increasing State interference in
private enterprise, to—be—pureweds The Petitioner
Party holds that the policles of the Government

should be founded on the faith in the pople
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and not on State compulsion and macouragemsnt of
i
hatred and conflict between €13st and class,

expropriation, repudiation Of‘QFugatlons and
the confaermant of more and more powers on the

officials of Government at the E!penSP{pf,the
¢readom of the ci*izens, The Petitioners party

adheres tc the principle of trusteeship adumbrated

ok e
by Gandhiji. Thus, ;the Petitioner party

Constituion (™
ﬁ}pﬁf;;ith in iu::ptium of India,tdenacrac+ic
s s

H‘ T

government andlfundamental ricghts of citizen.
=y i1 a

A .
& Petitioners party_oppnseﬂthe ideology

socialism which according to the Petitioners
if LA T8 —
means the State controlisdfnatiuﬁ’ The Petitioner

believe/ that socialism means that State will

interfere with each and every right of an

{L-
0@/@;# l /L\-—} (l Jg’"’ = 'Mf
individual and his right for developmest . of ,,qfuv,&r&_ o

priv;ts enterprise. The Petitioney believe that

socialism is opposed “o the idcologv of Gandhiil,

The Petitioner jggpdfﬂntandhig;l;;ir deal! for
in the S
labour whether Xay piZId, factory and office and

corre
£ incxeﬂsed +4
Or EXXXexa i-ﬂx-i wageﬂ !Kuuxzna preductivity S —

a
nd for| horkers rightp te ocrganize for the purpose
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of collective baxgaining., He stands for harmonising
%

the interest of Eapital and labour when they get

into conflict., The Petitioner adnptad}hﬂ statement
c»ﬁaﬂwfué;r ot popr ke

of policy; at/ atian conventicn in Patna on Harch 1960

r

2

ThA= B S AL jr’ﬁ'sl‘“'.,h'. : b7
declartng;\ve:? policy as éﬂ;&lﬂ‘f through freedom,
A copy of the sald statement of éd:%?is annexad

herewith and marked as Gxhibit 'A' to this petition.

- ke,
2, The Petitipner »¢ a political party approach &7
thie Hon'ble Court thnl.lﬁr.ging the provision of

section 292 of the Representation of the People Act

; ( & i G'C
1951 which compﬂ!;': th& P"titj.cu 7/paru.'y' to cﬁﬂHen-gr
ﬁ /, oheAde .
its ideolegy which thm;n honestly ‘holds since its

inception and prior oi 42 amewdmert to the constitution.

L
The Petitiosner submite that provision of section 29A

5. %5
of the Representation of the Pople Act 1951 afé
N
ultra-vifpi the Constitution of India as it clearly
..‘:
{
violate thl{fundamental righte of the citlz2en of India
{ ' .
| nffrkfjf gr p. oS
fl.‘. #ell asthe aumber off political party i.e, the
I 4 .,': f

petitioner.
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3. The Petitioner state that’by the amendment
to the Hepresentacion of the Pofle Act 1951 -
namely.Sectlen 292 each and every political party
1s requized to be register€c as political party
with the election commission of India, The

Petittonai‘- h-ilsh to register their pelitical party
; . !
as per the provisicn of law. In June 1989 the
Election Conmissl_io_r- i2sued a prelils-note that
under Sec_tion 'z?h Cff the amendgd-gepresentation
of People Act 1983 the then axia;inq political :
part.i‘;are required to register mithin 60 days
from June i? 1.8, by Fugua; %5 a?d any party that
came intq existence after 15 Junda <hould deo so within

20 days fxom its inception. The new Section x -

1.e. 294 of the the Representation of the People

: -‘?- A=

Act calle upon /politcal party seeking registration
{

to ensure that their memorandum of rulae and requlations

contaifed a speclfic pravision 'tl{a'r DO Y .



=
(1) bear trup faith and allegiance to the

Constitutjon of Indiag

(13)  the priréiples of soclalism, secularism

ahd demoeracy, and

1 s AM®

(§1i) wuphold the sovereignty, uaity and

integrity of India.

b

The Petitioner stares that they bear true faith

and allegiarce to the Constitution of India, they.

X W
also bear true Yditﬁ, principles of sociatism,
" 4
secularism and democracy and they believe the
! A

sovereianty, unity and integrity of India,

)
- :'._(__
However, the Petitioner|do -ot believe in| principle

! r
of socialism, The Pé?itidnenftherefnre by their

letter dated 1st August 1989 addressed a=lether—
Y-

to the Election Commission ;éﬁ&éﬁﬁ registration
without prejudice tc the right to question, the
gonstitutional validity of Section 252 making

Tegistzation masdatery on the basis of having

' |

i | ; !
faith 1“rﬁrinclnle of socialism. ‘he Petitioner

fre,
ok ¥
States thafﬁﬂIGCt1Cn commission by their letter

b

August 12, 1989 Sent application form and other
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relevant papeis. The Petition€I Wnted to register
their political party and t_hﬁ'"',f?e they also

requested ‘the election commiesion to clarify whether it
A 1

L

h-ﬁ’[nuﬂ* fcr them to affirm) -:ffif‘an stating that
I‘

thay belicve in socialksm, when iﬂ fact, their

ideoloay 1s°‘+.'6 oppése tHe socialism, Respondents,

however did not cave ciaar answel and called upon
the Petitioner to fill up apnlicition forma the way
it is prescribed in Section 294, The coples of

correspondenca with thes Respondants No,2 and 3 are

annexed herewith and marked as I;xhibit 'B'/*
[CBIie£t1~::=1y) ta- this apatition, Tlhe Petltinn;-:r.
submit/ that by this latter the F;espondents No.2 and 3
have virtually Je“i;d regis*r?tion fo thé P?t5§10ner

a8 they do not wish to affirm the affidavit showing

N

allegiance and faith to socialistdfe  ideclogy., The

Petitiojer statec that ths saic amesdmesnt to the

Represeatation of the People Act 1951 was entered

R g

bY‘ 42 amendment teo the Constitution

r o
adopted the following word in the Preamble 4!;//

a8 the parliament

-
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Wk, THE upoPLE OF INDIA, having solemnly
recolved to Copstitute India into a SOVEREIGN

SOCIALIST SECULAR DEMOCRACTIC REPUBLIC and to

seture to all;ts citizens
JUETICﬂ social, economic and politicalj;

LIBERTY of thought, expression, belief, faith
| f
/ and worship; | P
!

:f o EQUALITY of status and of opportunity;
and to p:ﬂmotclﬁmon; them all
\ FRATERNITY assuring the dignity of the
individual and the unity and iﬁtegrity of the..

Nationg

IN QUA CONSTITUENT ASSEMELY this twenty-¢ixth

day of November, 1949 do HEREBY ADOPT, ENACT AND

GTVE TO OURSELVES THIS CONSTITUTION,

The word smyexaizmiyyx sociali$M. secularism
ard debocracy were substitute by the Constitution

(42nd amendment) Act LP76 which cames into affect

from 3rd January )977. The Petitioners state that
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on the basis of amendme#t to tha preamble a eill
B3

was moved in the yzar ];938 te 3Mng the Representation

of People Act, 1951 by adding S€ttjon 294 to the
§ 2 ;

i;a:ld Act. The Petitioner states that in Section 29A
J

t

\ A

/ isub=secticn 5 it is made clear that the Applicaticn
/
J" under sub-section 1 shall be acCunpaniec by copy of

memorandum cr rulee and regulation of ascociation

of‘l:ody by whatever name called and such memorandum

of rules and regulations shall tontafn spectfie

provision *hat the association oz body shall bear true

faith and allegiance to the Constitution of India

A
ar

as by law “:‘:ablisﬁ 28 _to the ptincipla of socialism,

secularism and damocracy and would uphold the sovereignty, unity and
integrity of Ir.-dia.“.'hs '.-‘st-',_umz_ut/recpe:+fu'!,1y submi t

the Prgymb%qtn the Const tution of I:_ldi:. jtself grant?

! F
beliet™ A

o~ “]_?y?’
libexty of»f*ha %, beddeve, falth and worship,

The Petitioner have evary right 5 have thelr 1berty

gl Lo . Ive.
3 |n ,*'J..\/
°E{: thOUghfiMpressim, beliaf and faith ie., statement of

t
Mo

et 7

01 bt y o el i ‘g“_',_‘.:,_l_ :{{r_rf.
policy and c.;fpr-liri cal aoanda of the Petitioner part’yﬂ,{. p ‘
: et i |

/ / (
4y ol

The Pe ) ;
titloner further submit that article 19 protects Y [\



T
the rights TeQarjsng freedom of speech and expressioh,

to form associatiyn or union. The Petitioner h-ave

bl s - :
,w\(fraednm ?f | Wﬁw to say that social'fs; is 1
L M 5*‘?—-

wrong ideology bicause of which a country amay

~in—a-poskidor topake fte—cwe progress. The Petitionernd

have every rightﬁto form asscciation or union on the
basis of thiéir ideology. The Petitioner!bear full
faith and allegiince to the Conatitutio+f India,

having principleof _fasthr, Impression,

‘4'; thifiCl"El‘-’-/lbﬂitvf in/ft:;lr ciple of secuiarism and
democracy and would uphold *he sovereignty, unity and
inteyrity of India. The Petitioner submit that
Representation of People Act, 195]1 regulate the
procecdure for the purpese cof conducting -election for

the parliament 3s well as lagislativae Assembly within

*he freedom work of the Constitution, The Patitioner

Z'P‘-‘upﬂci‘full}r submit no enactment Cd"___‘i.IDICE any

}"//‘ = h.a-/ Aé‘#f‘j T’\/}{/f‘fz‘ﬁﬁ

e~ individual +o change fx-%s or-were icdeology for

K tmpressien; ':elie,&, faith ard worship. Similarly

/ ‘\



no enactment can compel any cithey to swear by

a partlcular 1sm when Article 19cofthe Conctitution

" .y ’ e i

e fundamental rightt +o freedom of speech

guarantees th

and impression. The Peti'ionﬂ{m:e that by
provision of Section 294 (5) theRacpondents are
compelling the Petitioner tc €2y that they have

full faith in socialism when in fact since the inception

Ll A . _,! tt»'}i‘"—p‘ ).I"—" ne

l g —

of party since 1959 A the sfwera;gnty unity and

L "E :,r’ .f

integritv of India believeﬁ in {ﬂalog} of socialismﬁjnj’-
f _ A

L { . ¥ ¥ l_-.""

and hau--belief 4h trusteeshin, The Petitiorend submit

A7)
that fnﬁday there are number of political party who have

bodl r P

48 their foundation on the haeis of IP].igiouif, caste

class of their respective ideologv. The Petitionay” .

.'l/
C’f f,'J L)

stare that ruling party HHMGI?: CFJ?IQIGSB-I par t‘{ “ﬂ

bec-

AeVAr wedded to the priciple of cocialism when they
advocate free efterprise. The petitionercsubmit that

another party namelg; Bhartiya jania Faxty rnever believed

-

: g
1" SOCialism ‘i‘; *hgir q‘leﬂ] ,.10 ds El'..': AT b\r‘!h" Ch they L-":'__-' r/-’ 4;\ )..L—l'{
L “ThezPresrs P yedran i

ar_‘
vocate-ecaste-system and oppositdon to soccialism.
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AnL- Y
LThird party HNM1yI ShiV$ena which 1:F\
]
regional p3Ttiyje openly against the socialism

M, o ¥ /’-\é e ;}v"
since its inrception, Fourth party Jamat-A-Islami
L#
TAA-

does aot even hive ro faith in Constitution of

. : i T A

India as they Mve clearly declare that they-have
i
-?';',-_,f ol — 5

faith*j?'ﬁu-rnnaqd no other document, All these

{

UW'ér' ! M/

partles deniad their cwn falth-stil]_They affirmof
RN !
;hi falee affidavit saying that they hive believe

in socialism, Th Petitloner states that if N

ot . £ Logh /zé;&

Constitution ofIrdiw gives and guarantees punber e
M,;:..- —AL "'\
v

fre;don is taken away by provision of Section 29A
of the Representatisn of People Act, The Petitioners
therefore submit that saction 294 not only violatel
the fundamental rights of the membmber—of Petitioner
but 1s alsp yltra-vires the Concti?u}/{on of I/rtdla

l_’--JJ-,"

Whﬂh the caid Lfn""‘itu‘.’*fﬂ’ all Ifb/r)rﬂtactjﬂr to
'}nt
have ite owr falth, The Detitioner states that if no

enactment can force a particular ideology upon a citizen
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in that c:-ase there is no question of affirming

affidavit as per the provision of Section 29A(5)

v s

state that since they have full falth and allegiance

o
b -f

tf;:he Constitutior of India and they believe in
: %

-ancialism. secularism and democraty and uphold the
sovereignty, unity and integrity of India, they
have every richt te registe: themielves as reagistered
political party within the framewsrk of the Censtitution
an? tl?q?eférﬂ Pétitioner approaches this Hon'ble
Coqrt under Ar_tifﬁlfa_ 226 of the Canstitution of India
in its inherent power ?M,.?PP?"PH"‘“ right
declaring that provision of Section 29-A are violative

0

of fundamental right of titizen of Indla and are e

following amongst other grounds

1) Section 294 (5) compel the'

citizen of India to affirp the fact that they

bel in ¢ y
.1pves ‘N S0C 3lism;
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(111)

(iv)
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§t 15 clear from the preamble of the
R
Constitution that each citizen-have
1 - ST A A
1iberty thought dmpresstun, believe faith
ry r i) k ko
.r';t
and worship and therefore Petitioner can

—

ﬁef$jﬁ91)’hold the ideoleogy which is apposdpim
& : .

fb?'socialism when they have full allegiance

"“!,u.._.-r

+¢c *hr Cong*Stution of India and[?tinciplmf

4

of stuaﬁjsgé/secularism and deﬁ?facy'q

N

fprction!ﬁg of'thdi?;//”

Article 19-1(a) and (c) protect funda;;n;al
rights ¢o freedom of sppech and i;presﬁibn
to form assbéiaiionasr union on the bast s of
their own !deology. In Such a casejthe
Petitioner cannect be compelled to affirm the

af fidavit chowing their allegiance to
;ﬁz socialism,

The Petitioner/since 1959 are holding this

ideology and :hruu;ﬁ:}ut oppose the ideology

'| .
and principle of socialism and therefore simply

A I o
L . I
b h { ey

becauce qu is amended in the year 1989, they
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cannot esmp be compellfd to change their

{deology for the purpos€ of showing their

hallegiance to the Constitution of India.

& i

(v) The Petitioner”believe in dsmacx;;g;j;nd

g

Isecularism pecple oppose’ 46~the principle
of socialism vhich only means piéState

bwnership.

- : 6
(vi)  The Petirionend are entitled to holddldeology
A Qvﬁj*"’/ 3
injfreﬁfdemocratic country like Tndia which is

3 ogreat example through nut the world and

therefore no Eovernhant can compsl the

P ;,-1'
Petitioner to hold and particular ideclogy by

] .
; . U 4
. - way of socialisq;‘secularisn-aad democracy,
}/ -

(vii) If at all Such amendmant is allowed to be

in existene
e, it js ?;:g;tly in conflict with the

rovizio:
Provisions of the Constituion as wall as

Article
19{1)(31 and 1(¢) and therefore ultra vires

the Consfitution.
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4, The Petitipner approach on the ground

mentioned above submit before this.Hon‘ble

Court that the provision of fection 29-A be

daclareﬁ-as illega), ultra-vires to the

Constituticn of ;uﬁﬁ and.inoperati#e in" Yaw,
¥

s b The Pctitioner has not filed any'othsr

petition'eitheﬁén this Hon'ble Court or in the

Supreme Court of India.

6. The Petitioner craves leave to add to,
to alter, to delete, Lo vary, to amend any nf the
grounde urged hereinabove, if necessity may

demancz’or occasion may require,
_n’

The Petitioner, therefore, prays that :=
(A) this Hon'ble Court be pleased to issue

writ of mandamus and/or any other appropriate

¥
writ directing the Respondens Mos.1 to 3

{
to produce documents, notification and
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bill in respect of Section 294 ot
LR

Representation cf Peonlé Act;

(B) This Hon'ble High Court be pleased to issue

"\-h

writ of certinrari and/or any other appropriate
v
‘writ striking og'the provision of Section 29A
of the Fepresentation of the Feople Act be
ultra-vires to the Corel'itutio.ﬂ of India and /,-—*:‘.,i/
ﬂvfm e A#CJ o Mo — f’f*"“‘ > S
beina inopsrattaa; Qf’fundmental righﬁ‘: o the C?"

a5
citizen of Indiag

(C) This Hon'ble High IE.Z-t:-m:t be pleased to declare
that tpe Petitian'au.h.we every right to :Egrister
themgel ves as registerad political party with
théir individual ideclogy without any direction

]

¢ to the effect that they pbelieve in socialism;

(D) Pending the hearina and final disposal of this

petition on its merit, this Hon'ble Court be

plﬂaﬁEd to difﬂct Re spondent ”ﬂ's-l to 3 to

register the Petitioner party as political party
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on ad-hoc hasis tc enable the Petitioner

to contest the forthcoming election to the

parlisment e well as Legislative Assembly;

(E) To grant ad-interim reliefs in terms of

prayer clauce (D) hereinabove;kxxgxx

(F) To pass such cther and further orders as

this Hon'ble Court deem fit on the facts and
in the circumstances of the case,

AND FOR THIZ ACT OF KINDNESS, THE PETITIONER
as in duty bound shall ever pray.

Bombay,dt, October1994,

Advocate for the Petitioner.

1 ,L'RuSANPAT, General Secretary of the
Pétitioner abcvenamed, do hereby solemnly declare that
the contents of paras are true to my own
knowledge and information a d those contents of
paras veing grounds, lagal submissions and

Prayers aretrw to my belief and T believe the came

to be true.

Sol-mnly declaredat Bembay )
this day of Qctoher 1294)
Before me ,

Advecate for the Patitioner.



