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rl-c\‘ gﬂ rF"s IN THE HIGH-COURT OF JUDICATURE AT BOMBAY

ORI NARY 5015 INAC
LIVIY APRPRLIARE & CONSTITUTIONAL JURISDICTION

Dmﬁfb MJ" WRIT PETITION NO. OF 1994
ot G* ’

\(‘of"" ‘;'{DJ e '(uf DISTRICT : BOMBAY/PUNE:
o s
L g’ In the matter of Articles 14, 19
ﬁ'ﬁ and 226 of the Constitution of
India
,<:A And
Op Ko matber 0F In the matter of Section 29 (A) of the
?ndm' 4 iﬁ(m"' R i £ th le Act
P o oK’ = epresentation of the People o
AMD | 1951 in respect of registration of
L-.——-—-_'_ 9

political parties.

SWATANTRA PARTY (MAHARASHTRA)

through its General Secretary Shri.L.R.
Sampat having their registered office at
Sassoon Building, 143, M.G.road,
Bombay-400023

............................. PEFEFETONER—NoT—F

Shri. S.V.Raju,

Citizen of India,

Editor, "Freedom First'

4th floor, Maneckji Wadia Building,
127, Mahatma GandhiRoad,

Bombay 400 001

................... sevasumn .PETITIONEMH—



VERSUS
1l.Union of India
having its office at Legal Department,

Aaykar Bhavan, Maharshi Karve Road, Bombay

2. Chief Election Commissioner of India
having its office at Nirvachan Sadan, Ashok

Road, New Delhi-110 001

3. The secretary

Election Commission of India

having its office at Nirvachan Sadan, Ashok
Road, New Delhi, 110 001

O 0 o 3 3 essssscssasaessss. RESPONDENTS

TO:/gHE Hon'ble THE CHIEF JUSTICE AND THE

OTHER Hon'ble JUDGES OF THE HIGH COURT OF

JUDICATURE AT BOMBAY.

WUMBLE PETITION OF THE

PETITIONERS ABOVE NAMED:-



1. The petitioner no.l is a political party
which came into existence at a Preparatory
Convention held at Bombay on 1lst and 2nd
August, 1959. A copy of the ~Statement of
principles' adopted at the said Convention as
also a copy of “Statement of Policy' adopted
at the National Convention of the party at
Patna on Marchl9/20, 1960 are jointly annexed
herewith and marked as Annex ~“A' to this
petition. The petitioner seeks registration
as a political party under the Representation
of the People Act , hereinafter called the

Act for the sake of brevity.:L

2 The petitioner No. 2 is a citizen of
India, age 61 years, and is the Editor of a
quarterly Jjournal Freedom First'. He fuly
subscribes to the views of the Petitioner No.

1l Party and is a member thereof.*]/

455'The petitioners approach this Hon'ble High
Court challenging the provisions of Section
29, w(n) gf the Act as being violative of
fundamental rights and, consequently, wultra

vires the Constitution of India.
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Ve, R Ahmers P4 Ha
3./'1‘&1)"011911 the Preamble to the Constitution

of India as enacted in 1949, the people

resolved:

... to constitute India into a SOVEREIGN

DEMOCRATIC REPUBLIC..'

/5{ The 42nd amendment to the Constitution oL
oy
imposéa in 1976 upon the ideals of the people
of an earlier generation by introducing three
new tenets. The relevant part of the Preamble
to the Constitution was consequently changed
to read:
“.. to constitute India into a SOVEREIGN
SOCIALIST SECULAR DEMOCRATIC REPUBLIC...'
The Pdsitomon <" are, TXaF
,{,%/'f‘he amendment to the Preamble of the
Constitution was subsequently reflected by
the introduction in 1988 of a new Section 29
(A) in the Representation of the People Act
LS
Ve Pofibomans ¢ TarE, PRK
S 7{ 1n June 1989, the Election Commission
issued a notification that under Section 29

(A) of the amended the Act, requiring that



the then existing political parties to regis-
ter withip 60 days from June 15 i.e. by
August 15 znd that any party that came into
existence after June 15 should do so within
30 days. A copy of the press report that
appeared in the Times of India, June 17.1989
is annexed with the present petition and is

marked as Annex “B'.
———

5{/ﬁ. The new Section 29 (A) of the Act as
amended in 1988 calls on the political
parties seeking registration to ensure that
their memorandum of rules and regulations
contained a specific provision that they

would bear true faith and allegiance/

a. to the Constitution of India;
b. to the principles of socialism, secularism
and democracy; and
¢. uphold the sovereignty, unity and integri-
ty of India.
T e Pt Bopers <747, f%*ﬂi

+ }ﬁ On August 1, 1989, the petitioner No.l -
Swatantra Party (Maharashtra) wrote to the
Election Commission seeking registration
“without prejudice to his right to question
the Constitutional validity of the amendment

to the Act making registration mandatory. A



copy of the said letter is annexed to the

present petition and marked as Annex “C'.

&: ). By a letter dated August 12, 1989 bearing
No.56/Misc/89/3439 the respondent No.3 wrote
to the petitioner no.l stating that for the
registration of any organization as a politi-
cal party, it is necessary that the memoran-
dum or regulations of the organization should
contain a specific provision- as required by
Sub-Section 5 of Section 29 (A) of the Act -
that the body or association shall bear true

faith and allegiance , inter alia, to the

Kows <uymalicd ),

principle of socialiiéz?;he said letter is
annexed with the instant petition and marked
as Annex 'D'.

Te RAAonov <Fark. vHar

ﬂ‘;iygburther, on June 28, 1994 the petitioner
No. 1 wrote to the Election Commission wish-
ing to know if his application for registra-
tion will be accepted by the Election Commis-
sion if he rejected the socialism part of
Sub-Section 5 of Section 29 (A) of the Act.

: Ao oW fo e ork, 286 IPFF i Aamn ‘re
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te._¥2. The Respondent Election Commission
replied to this by it's letter dated 14-9-94

reiterating the provision i.e. Section 29 (a)



(5) of the pct and demanding compliance there-
with. On ¢nhis occassion also, as on the
previous occassion, the letter was accompa-=
nied by a copy of Sec.29(A) of the Represen-
- oz’haaraﬁém/ﬁﬁ-?u@?é.4aqmnmww-A,uu1§Nwﬁgqr
tation of the People ACtzTEEEEE_El'

1 h ,L3{ The stjpulations of Section 29 (A) create
problems of conscience and principles which
the petitioner No. 1 party does not wish to
circumvent by prevarication and falsehood as
has been done by other parties in the coun-
try. For example, the extreme leftist revolu-
tionary parties have apparently constituted
themselves by a memorandum which contains a
provision to the effect that they bear alle-
giance to the principle of democracy; crassly
communal parties have sworn allegiance to
secularism and the ruling party despite its
declared objective of liberalisation and
globalisation has pledged or at any rate
continues to pledge its allegiance to the
principle of socialism. Section 29 (A) poses
no problem that can not be overcome by re-
course to pliable conscience. There is no
provision for any verification of the truth
of the memoranda or regulations nor is their
any instance of registration being denied to

or withdrawn from any party on the basis of



proven fajsehood of the provisions in the
memoranduy of association of any party. The
petitioner No. 1 party has no wish to resort
to such ypconscionable procedure followed

quasi-uniyersally.

13. The petitioner No.l has no difficulty
whatsoever in confirming its allegiance to
the principles of democracy and secularism as
also to uphold the territorial integrity of
the Republic. It encounters unsurmountable
difficulty in declaring allegiance to the

principle of socialism.

,b5f’ The term socialism has not been defined
_O'f M‘ Lo

in the Constitutioq(or in thg(hct. The re-

quirement to declare allegiance to a tenet so

shrouded in vagueness can serve no possible

purpose.:l/

A6. If the provisions contained in the Con-
stitution represent, in the view of +the
authors of the stipulation, the essential
content of socialism, the specific require-
ment of the Section 29 (A) is unnecessary
since the oath of allegiance to the Constitu-
tion as by law established would more than

cover the requirement.



e
the ConBtitutioq(are not entirely socialistic

,}Jf/bn the other hand, if the dispositions of
o Fncts
but are 3 jjttle less or a little more, there
would arise a contradiction between the
declaration of allegiance to the Constitution
and that to the principle of socialism.
Do Robdmerg Cofrash TAL

1¥./It is significant that the Third Schedule
to the Constitution which contains the texts
of oaths to be taken by candidates to the
election of Loksabha and of the State legis-
latures has not been modified following  the
amendment to the Preamble to the Constitution
and of the amendment to the Act. The texts of
oaths regquired to be taken by individual
candidates continue to be limited to swear-
ing “true faith and allegiance to the Consti-
tution of 1India as by law established !
without any reference to.the principle of
socialism. The oath of allegiance to the
principle of socialism is insisted upon only
in case of associations of persons wishing to
be registered as a political party. The
petitioners further submit that the provi-
sions of the Act which deal with qualifica-

tion and disqualification for membership to




Legislatyrs goes not impose any such precon-
dition. Nor go the provisions which lay down
the requjrements of a valid nomination lay
down any gych precondition. The effect of the
relevant provisions of the Act is that where-
as indivigual candidates i.e. those not set
up by a registered political party may
contest elections without having to bear any
allegiance to the principles of socialism,
parties which seek registration for the same
purpose are required to do so. It is submit-~
ted that qua the purposes of the said Act,
namely to confer and regulate the right to
contest election, there is no intelligible
differentia between political parties and
individual candidates. The provision i.e.
Section 29 (A) which only requires political
parties to bear allegiance to the principles
of socialism is wholly discriminatory and
void being in violation of Article 14 of the
Constitution of India. That socialists have
the possibility of organising themselves as
political parties while those having problems
of conscience in declaring adherence to
socialism should be stopped from organising
themselves into a political party is wholly
discriminatory and hence, clearly in breach

of the fundamental right of association.

10




1

Lf' The petitioners' grievance is not against
the amendment to the Preamble incorporating
therein a reference to socialism. The Consti-
tution contains many dispositions not all of
which need bpe uniformly acceptable to any
given individual or association of individu-
als. What is essential is that a citizen must
have the right and the possibility at par

with any other citizen to act and to canvass
COrL AT ol TrCANS,

.wgffor changing the dispositions of the Consti-

tution in accordance with his inclinations
howsoever unreasonable they my look to others
at a given point of time. Section 29 (A) of
the Act prevents committed and sincere non-
socialists from agitating as an organised
force in favour of getting the Constitution
modified in their favour by entering the
Legislature - State Assemblies as also Par-
liament - and influencing the persuasions of

the other members of the Parliament.

/5\‘}87 Thus, without going into the question of

the precise definition of the term socialism,
the right of a non-socialist citizen to hold
his personal views and be entitled to all the

Privileges enjoyed by the socialist fellow-

1
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citizens can not be denied. In particular his
access to the legislative body as an individ-
uwal and ag a party can not be hindered by

denying him the privileges of registration as
political party--}
,QIT The term soc;:{;sm has been applied to a
large spectrum of theories over the last two
centuries. Saint Simonism based on compassion
for the less fortunate and suffering frater-
nity, Owenism as a serious attempt at organi-
sation of the weaker sections into economi-
cally viable units, Fabianism with its mighty
intellectual prestige provided by G.B. Shaw,
Sidney and Beatrice Webb, Guild Socialism
advocated by G.D.H. Cole, Welfarism providing
a misplaced justification for equal distribu-
tion of wealth, European type of liberal,
democratic, welfarist socialism, Keynesian
model entrusting the responsibility of ensur-
ing fuller levels of employment and invest-
ment, third world states resorting to plan-
ning as an instrument of accelerating growth
and equality, soviet type of bolshevik scien-
tific socialism based on dialectical materi-
alism, historical determinism, class con-
Elfors theory of surplus value and aimed at

industrialisation, nationalization, planning

12



and dictaterghip of the proletariat and last
but not ;. least the Maoist, Guevarist,
Castroist, pgeyist, etc. etc. provid: only a
part ©of the gpectrum of ideas that have been
identified with the word socialism. By virtue
of the vagt expanse and the political and
economic power of the erstwhile Scoviet Union
and the use of the word soclalist in the
nomenclature of the soviet block countries,
the word is now understood to mean, in popu-
lar parlance, a system associated with the
soviet model. Other schools of socialist
thought are identified by the appendage of
qualificati%;§5 like democratic, Christian,
liberal. The term socialism used without
qualificatiﬁ%s is interpreted to refer to the
system of thought propagated by Marx, Engels
supplemented by the lesser prophets 1like

Lenin, Stalin etc.

f6xjﬁﬁ’The Concise Oxford dictionary defines the
word socialism as” Political and economic
theory of social organization which advocates
that community as a whole should own and
control the means of production, distribution

and exchange; policy or practice based on

this theory. t::;

13



,;3{/}t is quite clear that the word socialism

in its unmjxed form means much more and much
less than 3 system based on justice, liberty,
equality ang fraternity that is envisaged in
the Constituytion of India. It, therefore,
follows that oath of allegiance to both the
Constitution of India and to socialisms are
in good part mutually contradictory.

W

;. i i inst theor
L’.\/ZF"}AﬂizEertaln traits of the mainstream y

of socialism are clearly opposed if not

\

repugnant to the basic principles and struc-
ture of the Constitution of India; for exam-
ple, class-contradiction, atheism, dictator-

ship of the proletariat.

t€ 257 An argument may be made that the term
socialism is so vague that no individual
should have any difficulty in adhering to it
or should feel any need to dissociate himself
from 4it. The obvious corollary is that the
the declaration of allegiance to the princﬁgﬂ
pPle of socialism is unnecessary. Further, the
argument is far from true. The essential part
of all brands of socialism is the notion of
the paramoun€@§ of society over an individu-

al, of social decision-making over individual

14



behaviour, This concept of paramounﬂ%y stands
in ruins t,3ay. It is now accepted quasi-
universally that the mankind has, till to-
date, not jpyented anything better than the
market mechanism for arriving at best deci-
sions for the society as a whole, that holis-
tic social decision-making is a masquerade
for a few individuals hijacking the system ‘o
their advantage, that individuals are unique
and hence equal, that individuals pursuing
fulfilment of their unique personality inter-
act amongst each other to produce the most
desirable results and that there are no
Masters neither spiritual nor economic with

superior lights.

f?‘fgﬁf/ In most countries of the world the
socialist systems are collapsing under the
weight of their own non-viability. Even the
Government of India has admitted the errors
of its socialist past and professes to be
pursuing the path of market oriented econo-
mies. It makes little sense in this era to
deny non-socialists the possibility of orga-
nising themselves as a party in order to be

able to contest political elections.

20. ,?'?/ The position of the petitioners is thus

15



diametricany opposed to thé basic minimum of
the Wworlg.yjew, economics, sociology and
politics ¢p.+ is associated with the term
socialist, gqphe petitioners are, therefore,
approaching this Hon'ble Court to seek relief
from beipng forced to change his convictions
or to have recourse to deceit in order to be
able to gxercise the basic democratic human
right embodied in the fundamental rights of
being able to form a party with a view to

contesting elections.

2§. section 29 (A)(5) of the Act suffers from
the vice of vagueness in that it compels a
association to bear allegiance to the princi-
ple of socialism without any attempt to
define or even indicate the meaning of the
term socialism. The Section 1is, therefore,
illegal and unconstitutional being arbitrary
and, therefore, violative of article 14 of

the Constitution of India.

22. Sub-Section 5 of Section 29 (A) of the
Act, in as much as it compels an association
or a political party to bear allegiance to
the principle of socialism as a precondition
to its applying for registration as political

party is ultra vires Article 19(1) (a) and

16



(c) ©of ¢he constitution of India. The said
Section .5 the effect of hindering and
inhibiting the formation of a political party
with fu)] advantages of registration and its
functioning in the political arena of the
country ynless it conforms to a certain point
of viey. The said provision is not saved by
sub-clayses 2 and 4 of article 19 in that it
has no bearing on the sovereignty and integ-

rity of India or public order.

;:3}( Section 29 (A) makes a hostile and invid-
ious discrimination between political parties
which bear allegiance to the principles of
socialism and those that do not. It is sub-
mitted that qua the purpose of registration
of political parties i.e. for the purpose of
contesting elections and conferring certain
rights and privileges and imposing certain
liabilities in relation thereto, there is no
intelligible differentia between the two
kinds of political parties. It is further
submitted that gqua the election 1law the
differences in beliefs or political philoso-
phies which parties may hold can not become a
ground for discriminating between them so as
to confer certain privileges only on parties

holding one set of beliefs as long as the

17



beliefs g5 4+ contradict or adversely affect
the SOVereignty and integrity of 1India or
public orge,., such a difference, as is sought
to be emphasized by Section 29 (A)(5) 1is
without apy pasis and has no nexus with the
purpose of the Act which is avowedly an Act
which proyijdes for " the conduct of elections
to the Hoyges of Parliament and to the House
or Houses of Legislature of each State, the
qualifications and disqualifications for
membership of those Houses , the corrupt
practices and other offences at or in connec-
tion with such elections and the decisions of
doubts and disputes arising out of or in

connection with such elections".

:}4.#’}}f' The petitioners further submit that qua
the aforesaid objective of the Act, there is
no valid difference in individuals contesting
elections and parties doing so. There is thus
an arbitrariness and a hostile discrimination
writ large in the scheme of the Act in that
it enables individual candidates contesting
as 1independents to contest elections even
though they do not bear allegiance to the
Principles of socialism but prevents an asso-
ciation of such individuals from doing do as

4 registered political party unless it bears

18



allegiange ., the said principles. The peti-
tioners g, it that this constitutes an
unreasonagh)e and unjustified denial of the
advantages of registration only because as an
associatipon, the said individuals are non-

socialistg,

ﬁzgr;}af’The petitioners submit that the restric-
tion which section 29 (A) imposes on politi-
cal parties nullifies the very essential and
basic feature of the Constitution of India
namely democracy and the fundamental right of
freedom of association and of thoughts and
expression on citizens for the purpose of

preserving the democracy.

i;e;éﬁﬁf;It is submitted that the right to amend

the Constitution so as not to change its
basic st;ucture having been upheld and so-
cialism not being part of the basic structure
of the Constitution, the restriction imposed
by Section 29 (A) has the effect of virtually
denying the right to attempt an amendment of
the political philosophy of the Government of

the day reflected in the Constituti0n§?'ész4
L]
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The petitionerss have not filed any other

Petition either in this Hon'ble Court or in
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the SUprepg court of India in this matter.

2& /ﬁ‘amm_‘:,ﬁ
THE PETI]oNERS, THEREFORE, PRAY THAT THIS

HON'BLE CoppT BE PLEASED TO:-

A} issue 3 writ of, or a writ in the nature
of mandamuys or any other appropriate writ
order or direction and thereby strike down
Sub-Section 5 of Section 29 (A) of the Repre-
sentation of the People Act 1951 as being
ultra vires the Constitution of India to the
extent it requires the memorandum and rules
and regulations of the association or body
desiring registration to contain a specific
provision that such an association and body
shall bear true faith and allegiance to the

principle of socialism;

[&) direct, thereupon, the respondent no.3 to

register the petitioner No. 1 as a political

party under the Representation of the People

Act, 1951 forthwith in accordance with law;
1t¥ﬁw?§ 5¥5V*ﬂ'f37

Gﬁ grant;yfﬁnterim(hi:ectinn_to.the respond-

ent no.3 to register the petitioner No. 1 as

a4 political party under the Representation of

20
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b

the Peoplg . 1951 in accordance with law;

d) grant any other relief which this hon'ble
court despg fit in the facts and circum-

stances of the case.

7o @uwonvo?’
e) -saddls the costs of the petition,-oa—the-

_respoRdents
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AND FOR THIS ACT OF KINDNESS, THE PETITIONER-

SAS IN DUTY BOUND SHALL PRAY.
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Advocate for the petitioners
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1 g5 J venkiteswaran.d{ President of the
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! leclared at Bombay
R this  day of 1994

Advocate for the petitioners
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mg to my belief and I believe
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