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power to sppoint o Special Auditor s, in my view, conpletel,y tmma Ty
t from being unjustified, because under various soctions of the Act, as confirmed
ngthened by this Bill, the powers of ‘investigation of Companies, the right of -
ori ty é}maholdem to approach Govermment in matters of nanagessnt and Tinally the |
& powers conferred on Registrars, coupled with the sudit ‘bgb’ﬁn Company's own
tors, fully safeguard the business intercsts of the Companies as entities and of
harcholders as primarily interested in the cquity. £

- The powers conferred on the Special Auditor appear to go mml;:l‘nrtﬁu ti;miﬂ&-" v
ers confurred on the auditors of the Company. I refer to sub-clause (5) of the ﬁﬂ" _.f;! #
E clause where, in the widest possible terms, there is an obligation cast on every L x ,
 called upon to furnish such information "as may be required by the speclal auditor" in } '
- comnection with the special audit upon pain of a penalty of %.500 if tho information is

i ""' not given. Here sgain, a subjective test is applied and the special auditor ‘can call
& for cny information, relevant ov irrelevant, 0 lang as he thinks it is required in ’
L 1 comection with his audit. |

I em opposed to the whole clamse but, if a provision on the lines mentioned dn the
. clamse is to be incorporated in our Compeny Law, certain suitsble safeguards should bé i
% provided: _ ¥
' . First, before the uovernment dirvcts a special audit, it should conmunicate to "
3 the Bompeny brozdly why they consider there hes beecn a breach of either {(a), (b) or (e) -
- . which has led to Government to decide on taking steps for appointing a Special Auditor. '
" This will endble the Central Government, after hearing the Coupany, to withold the
a,ppointment of a Spocial Auditor if thuy are satisfied with the Company'a ﬂpﬁ!ﬂnﬁ&*
tion. ¥
S ) Secondly, the Company should be entitled to call for & copy of the report and nale
its representations on it. d

: Thirdly, in keeping with the spirit of the Constitution, the Compeny should be at
* liberty to appeel sgainst Governuent's decision to a Court of Law.

‘2. Clouse 79: ; £

The terms of the orig:mal Clause in the Bill were expropriatory in cham’m:'
since they conferred on Government powers to veto the transfer of ghares and aven the
exorcise of voting rights. The smepdments made in Select Committee g0 gubstantially
further since they extent to shares which have not yet been issued but which pay be
issued in the future so that the sharcholder egainst whom the order is p:-ﬁ_ﬂadﬂill be
deprived of his guota in a "rights" iseue. Such a prohibition over a period of t-hl':“ ‘
yeers rust be considered a vicletien of Article 31 of the Constitution. The benefi .
of a rights issue can be very valuable property and, as Coopanics' issues have to be oy
made within a limited poriod of tine, very duch less than three years, it follows that p
the exercise of the veto in regarfl to such shares means for all praciical WW :
cancellation of the bemefit vested in the shareholder. There is o provision )
Clouse which enables a sharcholder to clain danages if ultinatély it is coteblished ol :‘ "
thet Government's orders were unnecessary, nor could such a shareholder ask -ﬁ;’n‘ PIORA i 5
postponement of the "righta" issue pending a review of the procecdings under

Clause in o Court of Law. . :
Under new sub—clause (3), the powors conferrvd by the Sectien bocuas ommh 1‘; E?j

e
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X f‘!), nanely, shareholders holding 10 per cent of tlie capital or 100 in nuabér or

-

one-tenth of thc total mmber of sharcholders.

»
»

', 4 '-_I:nnt'.ral Government is.::-g ':%_a‘ opinion that & chenge in managewent would be

to the "public It is renlly inter: g sharcholders
L pub It is r the reste of the holders,
- Should be cxercised by the Govermint at the instance of et least minori interests
-y 1 a Company in much the Sine wey ag:‘;‘-:he parailel powers given to Gwer:gnf under K
 Secti ction 398(1)(b) are e ble whore there is danger of control opprossive to such

al to the Company and its sharcholders. '} ;

The minority interest in this case @ight be the same as provided in Scection 599

S

~ As in Section 398, there should be the safeguard of inviting e Court's order
;’b&‘fqm action is taken under the clausc, « N

’ Further, the power under the Cleuse should not extent to the receipt of “right®
'B:h;r'ea.

. 3. Clausg 99: . Te

* . The emendrents moved by Government and accepted by the Select Committee in regard

o 0 jthe appointment of sole selling agents représent perhaps a greater inrosd into

. .the internal uensgesent of a Coupany than any of the other amendsents. Applying the
now fauiliar subjective teat, the Central Government is given the widest possible
pawors 0 writc new agreemcnts with sclling agonts, and cven cancel cortain salling
agencics by declaring sole se¢lling agents for areas whers there is more than cne
sclling agent, all upon terms which the burseucracy dictates: This is really a fom
of buresucracy run anuck and places Indian industry in an unenviable position, parti-
cularly as foreign conmpetitors may appoint selling agents on zore realistic terms
and thus bo able thereby fo capture the trade to the loss of Indian manufacturing

¥y lnterests of sharcholders, that should be involved. Thersforo the powors *

>

interests. '

ks the power apparently is exercisable where the Central Govermment is of
opinion that the terms and conditions of appointient of the selling agents are "pre- *
Judicial to the interosts of the Company", it is surprising that no consultation with
the Board of Dirsctors of the Company, or even with the sharcholdors who ara the =
owners of the Company, is provided for. One cen well imsgine how the sales of producta
of & Company egainst vhon the power is exercised will suffer during such period ag
i needod for the Government to undertoke examination of the existing selling aguncy
torms and conditions. Ho cogent remson has buen given for the introduction of such
sWeeping po-frara at the cleventh lLour. It might even be suspected that thesec powers
have been introduced to make it wcasicr for the State Trading Corporation %o enter
by the beckdoor the field of sales of the productions of a particular industry.

4. G 136:

An objectionabls type of interference by Govermsent in the woricing of o Company
is illustrated by the provisions of sub~section (4) of the now =xk section 372
proposed by this clause. The normal busincss of an investment Company is to buy
and sell sharca. Proviso 2 to sub-section (2), however, unlike proviso 1, appliss
to investcent companies so that no investment company is entitled to wabe invest-—
rients in other bodies corporste in the "same group” beyond twenty per cemi of the
gubscribed cepitel. If it has already done so by the date of the coming into forse
of this Act, any investment inm that group has to receive the approval of the Central
Government. Obviously it will tele for a Company to receive that sapction. It is
plain that the sharcholders arc the best people to judge whether or not a further =«
invostoent in the “sane group" beyond twenty per cent should be careed to. There-
fore, the sdditional requirement that, beaides a resolution of the investment Coa-
pany in generel neeting, the approval of the Cenftral Goverrment is obtained is
unjustified.

The proposud new sub-scction (3) under this clmuse is objecticnsbls, boeaust
#t ia tetroactive in application. The retrespective cherscter of the 5 of i:':
such ag to cover all investments node by a Coupsny frod the ¢ B :

- at rosding it with the provise to sub-section (2), if the Cotpeiy
existence so that, reading it with the provisc 1o su r 1960, excecdod

. oe o o I8 menduwent Act ©
hss rlreedy, b.fore the cormencement of the proposed Azen
f S con (2
the prescribed perconteges under provisos | and 2 of the proposed sub-section )

t 4

o

5

*

-



It is @ matter for regret that the Joint Sclect cmma turned dovn eort
to clause 103 of the Bill and to soction 13 of the Act and
smonfzont q‘ﬁherﬁan'bnm, theei‘:ﬂ'&ct of which would have beun '
ributions from Joint Stock Compen : X

“!

togathcr in a free society any morc than tha influence of labour, of Eh’tlll :
or of other nmcncally large agglomerations of individ.uala with cmm ;

they naturally neel:l fimnaaa for their ruuctmniug and for their election caupnigng

but such funds should come frot those individusl citizens who are their mimbera ﬂi'
supporters. TFortunately, there arc in wost ceses natural linits to such cmhi

tut permitting contributions by joint stock enterprises cpens the door to con - o
tiong of a mognitude which are normally not within the capacity.of most citizona.

They elso hive the serious demerit thot those at whose instance they ers made are

riot spending their own money but are utilising the funds of sharsholders which were

never intended for such a purposc.

It has heen argued thot e collective entity lile B joint stock Company should
not be prevented from giving support to thet party with whose ideology its membars
have sympathy. It is obvious, ho-vor. *hat all shareholders of any Conpany cannot
possibly bo expected to have tho same meolngicul bias. Menbers of different yc-liti-!-
cal portics gnd those holding different political views subseribe to a Caupmw a* bl '
shares without eny thought of political ijuplications. The decision of the Joint 3
Select Cormitbes to pernit such contributions unguestionsbly hes the effect of &
eccentuating party and political werfare in the ranks of joint stock ccmpanics, Rival
groups of shareholders will presa for contributions to this or thﬁuﬂlitical party

and the m.nur:r.ty will rightly cooplain thet their money 1s boing used to edvanco o
political cause which is repugnant to then. B suggestion nade for enabling mincﬁty
shorehelders t5 contract out of such cnntrihutlom, as in the case of the politicol

|
I

L

L - oy

levy imposed on zeobers of British trade unioms, was alsc turned down by the Com-

pittoe. At e time when Shri Joyaprakash Nerayan is campeigning for a non-party G R=
denocracy and oost parties are prepered to agree that party influence and gtrife . “ -
should be withdrown froo pauchaya.t end district bodies, it is lamentable that par- K Ee,

tisenship and factionslisn should thus be cncoursged in a ficld whd b has hither—

to been rolatively .f're'e ﬁgou it. VL i
There are two other serious objections to this decision. In & omrlfx.vuﬁ il -*QF
cconony, the Govermment of the day has virtuslly the r of 1ife end doath Mﬂ' _a-_._ ! ,1'
the fortunes of business and industrial enterprises. § p"ﬂu he posaibility of businoss s
houses being coerced ‘into making contributions to e polifical party whm policy w B "Ti
even bo opposed to that of business end industry es a whole cannot thmvfm e ,. <
i .i
el e
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